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GROUNDS FOR REVIEW

Pursuant to RAP 1C.1(¢, Appellant Antnonv L.Allen,Sr. submits his
Statement of Additional Grounds to identify and discuss constitutionsal ciaims
tnat are at stake and that have not beer. adeguately addressed in the brief
filed by counsel, David Gasch, who apparently only raisec questions of state
law., To present a2 claim for federul review, z eppellant must first present
that claim to the State courts for review. 28 U.S.C82254(d){(1). State prisoner
must give state court's the opportunity to resolve any constitutional issues
by invoking one complete round of the state's appellate review process. Rose
v. Lundy, 455 US 509 (1982). Therefore, Appellant Allen presents the
following constitutional claims under both State and Federal

Constitution's for resolution on their merits:



i). THE TRIAL COURT ABUSED ITS DISCRETICN IN DENYING MR.ALLEN'S MOTION FOi
POST-CONVICTION DNA TESTING IN VICLATION OF DUE PROCESS UNDER THE
FOURTEENTH AMEWDMENT TO THE UNITED STATES CONSTITUTION AND WASHINGTON
STATE CONSTITUTION ART.IS§3.

ii). MR.ALLEN WAS NOT AFFORDED EFFECTIVE ASSISTANCE OF APPELLATE COUNSEL IR
VIOLATION OF THE SIXTH AMENDMENT TG THE UNITED STATES CORSTITUTION AND
WASHINGTON STATE CONSTITUTION ART.IS§22.

ISSUES PERTAINING TO ADDITIONAL GROUNDS

i). The State presentec & knife to the jury as State's Exhibit 1 containing

il

red substance, wiiich it arzued with certainty, was blood belonging to eitner
of tne alleged victims in this case, leaving the jury with mno coubt that tne
blood could mot be Mr.Allen's. However, Allen disputes this fact and argues
that the DNA test will prove that the red substance on this knife, is actually
nis blood and, not either of tne alleged victims, which will disprove the
State's case and theory that Allen was the perpetrator who assaulted the
alleged victims with State's Exnibit 1. The DNA results will prove that Allen
was not the perpetrator and prove his immocence on a more probable than not
basis under law. A failure to have the DNA test would result in & fundamental
miscarriage of justice.
ii). Appellate Counsel's performance amounted to ineffective assistance of
counsel, wheu it fell below an objective standard of reasonableness and tnat
deficiency resulted in prejudice to Mr.Allen, when coumsel failed to
familiarize himself with the facts of the case; preserve issues foz
federal review; an misrepresented both the fa;ts and law in his brief.
STATEMENT OF THE CASE
Procedural History:

a) Charging Information

The chargec filed by tne state were baszd on allegations against Antnonv
Allen, Wanca Pnillips, and Uriah Allen {rom an incident datec August 19,2007

for one count of first degree kidnapping and three counts of second degree
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essault.

b). Amended Information

On October 9,2007, the State amendec the charges as follows: Count One:
1°Kidnapping with intent to inflict bodily injury on Karia Cochran-Jones, and
intentionally abduct such person wnile armed with a fireazm, RCY €.94A.502 and
0.544.533(3), and armed witn & deadly weapon otiaer than & firearm, RIW ©.944.
602 and ©.944.523(4); Count Two: 1°Roboery while armed with & firearm, RCV
$.94A.502 and $.1944.553(3), and deadly weapon other than & firearm, RGY ¢.544
533(4); Count Tnree: 2°Assault, did intentionally assault Dewey Hudsor,Jz.
with & deadly weapon, to-wit: a nandgun, wnilc armed with & firearm, RCGW
9.56A.602 and ¢.94A.533(3); Count Four: 2°Assault, did intentionally assault
Karla Cochran-Jones an< thereby recidessly inflict substantial bodilv harm
being at said time armed witn & firearm, RCW $.944.607 anc $.94A.533(3) and/or
being at said time armed with a deadly weapon other than & firearm, RCH €.%44.
533(4); Count Five: 2°Assault, dic¢ intentionally assault Karlz Cochran-Jones
with a deadly weapon, to-wit: a knife, and being at said time armed with &
deadly weapon otner than a firearm, RCW Y.Y4A.50Z and ©.94A.533(4); Count Six:
2°Assault, did intentionally assault karla Cochran-Jones with z deadly weapon,
to-wit: a nandgun, and being at said time armed with a firearm, RGW Y.Y44.60
and $.94A.523(3). Mr.Allen was arraigned, entered & not guilty plea and
proceeded to jury trial December 17,2007 before the Honorable Katnieen
0'Connor. TP Vol.I-III at 1. The State was represented by DP4 Ugene Cruz anc
Allen was represented by Amna Nordvedt of the Public Defenders Oifice.

¢) Second Amended Information:

After trial on December 20,2007, the State filed z sccond amenced
information compining the separately charges alternative means of

~
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‘assault against Karles Jones {counis &, 5, and 6) into one count: Count



Four. CP at ©

d) Verdict and Sentencing Information:

On December 20,2007 following jury trial, Allern was found guilty of:

]
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Count One: 1°Kidnapping against Karla Jonec; Count Three: 2°Assault against
Dewey Hudson,Jr.; Count Four: 2°Assault ageinst Karle Jones. Allen was fourv
not guilty of Count Two: 1°Robbery. Special Verdict Forms were returnecd on all
cnarges fincing Allen was armed witn & deedly weapon other than a firearm. The
jury did not find that Allen was armed with & handgun. RP 55~56 DEC.2(,2007.

Allen was sentenced to 14%mo. on Count One, in addition to & 24mo.
.weapon enhancenent and 63me. on counts Three and Four for 2°Assault, in
aadition to two 1lZmo. weapor: emnancements, This resulted in a total sentence
of 157mo. zonfinement. Allen appealed his convictions. CP 20-21

SUBSTANTIVE FACTS

a) Relevant Facts Leading to tne Allegations of Assault and Kidnapping:

It was the State's tneory that tne dispute between alleged victim Raria
Jonss and co-defendant Wanda Pnillips, originated in 2002 when Pnillips was
foun¢ to be naving & long-standing affair with Ms.Jones husband and on at
least two occasions to have had physical confrontations. RF 53,146-14%,

However, trial counsel asserts evidence will show Ms.Jones was alsc having an
affair witn Wanda Phillips live-in boyfrisna, Dewey hwdson,Jr. and that most
confrontations were fueled by alcohcl. RF 7. The State argued Wands Phillips
escalated the confrontation by taking & dog from Jones yard znc brougat it tc
tne Hudson residence, and Jones had gone over to retrieve her dog. RP 54

b) Relevant Facts of the Alleged Assault and Kidnapoing

i) State Witness: KARLA COCHRAN-JONES;

Ms.Jones testified Phillips had been harassing ner witn phone calls in

"o

addition to Pnillips stealing her cog. RF 22, 171. Jones testifisc sne went to



ne Hudson residence to retrieve her dog at the reguest of Dewey Hudson.RP 15Z
Upon arriving, Jonss testified she was suddenly attacked by Anthony Allen,
Urian Allen, and Wanda Philiips. RP 152 Jones indicatad Allen tnrsw her down
in the enclave and started punching her in the face. P 152-33 Jones claimed
that Urian Allen and Wanda Phillips continued to assczult her wnile Allen nad
slapped Dewey Hudson in the face with the flat side of & kitchen knife. RP 154
Then at the direction of Phillips, Jones claimec Allen cut her nair with tne
knife. RP 135 According to Jones, Allen tnen pulled out a pistol an¢ hit ner
in the back of the nead with the butt of a firearm. However, no gun was ever
recovered and wnen asked to describe tne gun, all Jones coﬁld say was that it
was black., RP 156 Jones then accused Allen demanded money from her anc had
takeri & pack of cigarettes during the assault. RP 155

ii) State Witness: DEWEY HUDSON,JR:

Hudson's testimony adamantly denied he or lis.Jones were assaulted at his

residence, PP 90=-135. He further denied advising Jones that ner dog was at his

residence. RP 104, Hudson testifiec ne did not permit Jones to come te nis
home.

He feared for the safety of his girlfriend, Ms.Phillips. RP 114,126-27

Hudson testifiec tnat Jones came to his residence and started an argument with
Pnillips and this argusent became physical. Hudson mainteined tnat Jones wus
the only aggressor in the inciaent and was attacking Phillips and refused to
leave his premises. RP 1135-15. Hudson adamantly testifiec Allen did not
assault nim with a2 gun or a knife anc, denied all statements made to Officer
Baldwin that he was assaulted by Allen., RF 11¢ Moreover, Hudson testified to
making fictitiocus statements to Officzr Baldwin tno night of tnis icident,
because ne was mislad to believe Allen hac charned nim falsely to e crime and

wanted to get even. RF 116 Hucson testified ne dic not witness an assault oo



Jones, but that ne cid assist in the rsmoval of Jones from nis premiscs.RP 1iC

iii). State Expert Vitness #1:0FFICER BALDWIHN

QOfficer Zeldwin was the initial investigating officer wno testified to
statements made to him by Jones tne night of the incident. RP 183-222. Jones
na¢ indicated she was telephoned ov her friend, Dewsy Hudson, to come to hic
residence tc retrieve ner dog. RF 157. Jones indicated she gotten into an
argument with two males upon arriving at Dewey Hudsons's residence,
and stated to Officer Baldwin tnis arzument then turned into a physical
confrontation to wnicn sne was assaulted. RP 19¢€.

Officer Baldwin testified Jones iwentified Uriah Allen wno had assaulted
har with & large butcher-style kitchen wknife by cutting her hair with tnis
knife and held it tc her throat threatening to kill her if she spoke to the
police. RP 195. Officer Baldwin testified t¢ affirming 2 butcher-style kitchen
imife was recovered from the scene that was believed to have blood on it.
RP 205, 208-20%, 217-218. Officer Baldwin furtner testified Jones had stated
Anthony Allen na¢ & small framec firearm anc pointed it at ner several times
threatening to kill her. Jones statecd she was then hit in the back of the
head with the firearm ancd the Officer stated it was probaply why Jones nad &
lums on the baci: of her nead. RP 19%.

Officer Balawin testifiec to statements made to him Dy Dewey Hudson the

nignt of tne alleged incident. Officer Baldwin testified Hudson nac stated

Anthony Allen and Uriah Allern nad assaulted Jones. Officer Baldwin indicated

Hudson he attemmted tou intervene to break up tne fignt and was successful in

m
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wrestling away & imife from Urian Allen and that Anthony Allen nad a small
frame firearm, to which Allen used to nit him several times with and he lost
consclousness. RP 203-205.

iv). State Exper: Wimess #2: DETECTIVE FERGUSH:




Detective Ferguson testified to a rec suzstance discoversd on the blade

o~

of State's Exhibit 1, a kitchen knife, that was recovered from tns scene.

Tnis red substance was presumad to be olooc although no DN4 or blood typing
was pursued to confirm tne cetectives speculation. The detective testified at
trial & decision was made to collect & samplz of this red substance in the
future event it will be needed and, submitted the knife for a Zingerprint
analvsis. RP £7-8E. Detective Ferguson testified there wias no evidence anyone
else's blood could possibly be on tiae knife other than the victims in thic
case. RP £Y. However, later testifiec that nobody saw the defendants the night
of this incident to determine if they hac lost some blood and the detective
testified sne could not exclude the defendants as possible donors to the tlood
on the knife. R¥ 138. Detective Ferguson testified confirming Jones statements
indicating Urian Allen had z imife anc cut ner hair. RP 13¢. Det.Ferguson
further testified tc ner awareness that Jones cnanged ner story multiple times
as to who hac¢ the knife anc cut ner hair. RP 140.

v). State Expert Witness #3: FORENSIC SPECIALIST JODIE DEWEY:

Rideology Specialist Jodie Dewey testifiecd to collecting (2) forensic
test samples of & red substance from State's Exhibit I at the directions of
Detective Ferguson. RP Z5Z. Forenmsic Specialist Dewey testified that her
expert opinion was tnat she coulc not classify the red substance as olood on
the pasis no DA testing or plooc typing had been conducted to confim. or
identify tne substance as blood. PP 266-257. Tne foreusic officer testified to
the process of collecting forensic evidence anc Iingerprinting analysis
indicating State's Expioit 1 war examinec for latent fingerprints that were
inconclusive. R¥ Zho-221.

Notz: Tnere were tnrec additional expert vitnesses on benclf of the

state: Ik Dr.Penasiovic, Dr.Richardson; and dental surgson Dr.ka

<]
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testified to not appreciating wounds consistent with knife injuries. RP 60~
58y ©9-77; 243-252.

vi). Defense vitness #1: CO-DEFENDANT URIAH ALLEN:

Uriah Allen testifie¢ to pleading guiltv to assaulting Ms.Jones in tne
second degreec,(inflicting suostantial bodily iujury) during the altercation
betweeir nis mother, Joues and tudson. RP 294. Uriah Allen adamantly maintained
that Antnony Allen did not assault anyone nor did ne witness a weapon at any
time. QP 263-294, Urian Allern testified tnat while the fight ensued, Anthony
Allen was mot a part of the altercation nor rendered any assistance to the

altercation. RP 296-30C.

vii). Defense Witness #2: CO-DEFENDANT WANDA PHILLIPS:

Ms.Pnillips invokec her Fifth Amendment privilege and
did not testify. CP 71-2
viii). Defense Testimony of Anthony Allen:

Allen testified ne arove to the Hudson residence at tne request of Urian
Allen, to give Wands Pnillips & ride. RP 307. Alien testified ne waited in tne
car awhile before coming inpatient anc cecidec to gou see what was taking nis
aunt, Wands Paillips, anc ni: cousin, Uriah Allen. Upon znteriag toe home,
Allen clleged multiple individuals were engaged in groupr fignting. Allen
statec he triec to get these assailants subpoenad, but they refused because
tney had warrants for their arrest. RP 30¢ DEC.19,2007 A.Allen/Direct. Allen
testified ne witnessed Jones beating up Phillios and Uriah Allen was trying
to pull the twe apart and Hudson was yelling at all the individuzis in the
altercation. Allen was specifically questioned if he na¢ z gun or a lmife
or if ne nit enyone during this altercation, and Allen stated 'Ho' tc esach
guestion, put indicates ne was fearful and rep2atedly stuotes nis desire to

flee the situation because evervone in the house was assaulting eachother. R?



208-30%. Allen was asked 1f ne intervened to assist Urian Allen breal: up the
fight between Jones and Phillips, Allen stated he did not and was adamant as
to not toucning anyone in that house.

Allen's testimony turned to inquiries from trial counsel as to if thers

-

was any reasons Allen dic not call ¢11. Allen was forced to divulge he had
five warrants for nis arrest at the time. Not satisfied, trial counsel then
inquired qeeper into tne severity of the warrants by questioning if they were
wisdemeanor or felony warrants. Allen was agzin forced to incriminate himself
by stating ne ha¢ & Department of Corrsctions probation vivlation warrant for
his arrest and other misdemeanor warrante; violating a Motion in Limine
ordered by tne trial court thal pronibit tne use of tnis criteria. RP 21-24
DEC.17,2007 Pretrial lioticns. The State was allowed the opportunity at

re-cross 2xamination to inquire into the warrant issue during jury trial tnat
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was in violation of tne trial court's ER 1z, 315, DEC.1t,2007
ix). Defense Expert Witnecs:

Triali counsel failec to call any export witnesses or sesck tne advice of
an expert to cnzllenge the State's scientific evidence or enpert testimony.

DISPUTED FACTS

a) Pro Se Post-Conviction Motion

On July 12,2012, Allen filed & pro se RGW 10.75.170 motion in thie Spokans
County Superiocr Court requesting post-conviction DHA testing upon (2)forensic
est samples of & red substance collected from the olade of State's Exnipic I,
the State used as evidence of asgsault with this inife. Allen reliec upou the
subsection (iii) of the statute because DA results woulc demonstrate nis
inmocence on ¢ more probable than mot basis, peing tne DA resulis wouls prove
there could only nave been one donor of the pivlogical sample recovered from

the knife, and evidence oresentec at trial was unsupported on account there



was no DA or blood typing confirming the red substance as tne vietims blood.
Therefore, testing woulcd provide significant new information. Tne Honorable
Kathleen O'Comnor azpointed counsel to re-brief the motion and present it.

b). Superior Court RCW 108.73.170 Motion

| On November 25,2012, appointed counsel, John Stine, filed & motion for
post-conviction DNA testing of the ‘mife handle of State's Exaibit 1 in
addition tc the (2)forensic swabs collected of a red substance found on the
blade. Mr.Stine argued Allen has met subsection (iii) of tne statute. On
December 26,2012, on benalf of the stats, DPA lir.Mark Lindsey filed &
hemorandur in Oppositionm of Allen's motion arguing it is based on a concluscry
belief and the State cenied the existence of the (2)forensic swabs.
Defense counsel filed a Reply Brief in response. (Appendix A: motions filed)

¢) Superior Court Post-Conviction Hearing

On January 18,2013, a hearing was neld ir the Suokane County Superior
Court before tne Homorable Rathleen O'Commor. The State was represented py DPA
Mr.Lindsey and on benalf of the defendant, Mr.Stine, and lir.Allen appeared
telephonic.

THE STATE ARGUED:

At the hearing, the State arguec tne problam‘with Allen's D& request iz
tnat it would bring additional facts and possitle factors inte the situation
that the jury cdic not aear at trizl. Tne DPA indicatec that by the trial court
considering tie DA reguest, would provide Alien to sviten nils defense tneozy
at triel tou a completely cifferent theory outside the existing recors and tnwe
evidence tne jury renderec ite verdict upon. The DP4 agreed, nowever, any new
evidence diszoverad from a Dilt test would pe relevant and statec the State
doas not respectfully reques:t or submits that Alien has not met tne thresnold

to qualify for D4 testing under the statute because possiple DI results



would either exclude or include Mr.Aller's Dis. The DPL based tie State's
oppesition on the likelihoud any biological sample remzining te test would

nave been destroyed ry the latent fingerprint analysis corductad upon

State's Exhibit 1. see VRP 10-15, JAN.18,201Z.
‘T DEFERSE ARGUEL:

For the cefeuse, Mr.Stine argued Allen met all stetute resulrements to

nave D4 testing on both the lmife and (2)forensic tcst samples based upon tne
material fact it woulc provide significant new information and the Dt resulits

would establish inmocence on & more probable than not basis under State versu

’!l

Tnompson. In acdition, counsel arguer tnerc were forensic swabs ccllected of
the re¢ substance the State now denied existed, tnough the existing trial
recorc is clear that tiwe State neavily reiied upon tne red substance as
evidence of assault with this knife by the State referring to the recd
substance as tne victims blood throughout trizi. Counsel addresses material
fact relevant to the conviction was that the State was claiming to possess
scientific evidence at tne time of trial, when not even & presumnptive test wuas
conducted on the red substance confirming the rec substance was not Mr.illen's
blood., Counsel arguec if DA results of the red substance can be prover to e
Mr.Allen's blood on thne blede of tne Imife or the absence of his DI on the
nandle, it would scientifically disprove tnat State's case and tneorv that the
blooc belonged tu either of the victims and establisi Allen's ilimocence on ¢
more probable taan not basis. Counsel arguec ¢ reasonable doubt existe that
Allen did mot assault the cllegec victims with tne lmife bv indicating tnere
were several other suspects invelved in the incident anc numerous conflicting
accounts of wno actuclly nacd the knife and who assaultsg wne, and two otner
defendants testimonv combined with State Witness Hudson's testimony w=stablish

a reasonaple propability tnat someons otner toan Allen coulc have wieldec tnie



knife. Counsel argued tne relevance of DNA testing of tne handle was to
exclude Allen's DA and nis possession of this Inife tc disprove the State's
assertions Allen was tae attacker. And pase Allen's blood discovered on the
blade of the knife would indicate some other than Allen was wislding this
imife during the incideiit by establisning the matericl fact the bloos is net
the allegec victims as argued to tne jury.

Counsel attributec tne failure to produce DNA evidence to disprove the
State's theory befell upon triel counsel, waom ne eleborated upon a conflic:
of interest between triel counsel anc 4ller during the courze of deateormining
wnat evidence to present tc the jury and how to present it (i.e Alle: wanted
tne rec¢ substance tested and the results presented to the jury versus counsesls
theory that the jury would nut convict dus to the amount of conflicting trisl
testimony.} Mr.Stine indicates ineffectiveness on benalf of Allen's trial
counsel in failing to consult D4 experts beforz malking a decision upon the
trial strategy. Coumsel argued if scientific evidence was introauces at triel,
it would have opeen the evidence to compsl the jury te acquit om account of all
the conflictiny trial testimony in tnic case.

SUPERIOR COURT JUDGE STATED:

ring the nearing, tne Court brought tae hearings attention to Allei's
direct appszl issues anc tne unpublisned opinion thereol. Tﬁe trial court
noted that it was an extremely interesting fact that within Division III's
opinion, no reference to tne vmife or DA issue was made. The hearing couct
statec it i not disagree witn tne material fact of naving Dilh results pefcce

trial counzel determines @ defense an reasoned tals foilure was @ vicble
appzllate issue under incflfective ascistencs of counssl, ane compellsl the
triel court pose & question to tne State wastner it woulc be relevant il tac

Divt results on tne kmife's aandle excluced Mr.Allen? The Stat= cesponaec



stating it would be razlevant. VRP 10~-1Z. The hearipn court later reasoned that
wnen ¢ fingerprint anclysic 1s conducted on an item, the process destroys any
DiiA evidence and contends the record reflscts such wa: the case in tils izsue
before tne court. The hearing concluded witn instructions all varties will be
notified vie written order of the Courts ascision. see Apc.i:Verbatinm Report
ADDTTTONAL. GROUND 1:
THE TRIAL COURT 'S ARUSE OF DISCRET'ION DENIED ALLEN DUZ PROCLSS RIGHTS
IN VIOLATION OF THE FOURTEENTH AMENDMENT 10 THE UNITEL STATES COMSTITUTION
ARD WASHINGTON STATE CONSTTIUTION ART.ISZ
Both federal and state constitutions zuarantee & defendant due prozess of
law. see U.S XIV Amenc. anc¢ Wash.Const.art.I$3. Tne U.S Supreme Court found
that when & state epacts a statute providing post-conviction defendants access
to evidence and a procedure for accessing such evidence, ithe State nas created
& liberty interest tnat is entitled tc due process protecticii. see Usborne v.

Dist.Attornev's Office for the 3rd Judicial Dist.,423 F.3¢ 1050(9th 2ir.2005)

wasnington State allows a convicted cefendant seeikding post-conviction
discover;y of evidence and othier relief inescapably associated with tne centrel
question of guilt or punishment, tu file a motion for DA testing with the
trial court that enterad tnz judpement or conviction. see RCW 13.73.17..

Section (2) of t.ae statute sets rortil the minimal reouirement: oI tae motion.

i

Subsection (a) states that tne motion siall: (i) state tnat either the ceourt
ruled that DHA testing did not meet acceptavle scientific standerds, (ii) tne
DA testing technology at tne time was not sufficiently developed at the tine

te test tne DA svidence in the case, or (iii) tnat tae DHA testing currently

1

reguested wouls De significanmtly more accurate than prior Dt testing or wouls
provide significant neiws information; tie motion snall explain whny DUA evicence
is waterial to toae icentity of tne peroetrator of, or accomplice tu, the crime

anc the motion must comply with all other procedural ceguirement: of the court
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rules. State v.Thompson,17> Wn.2d 865,875,271 P.3¢ 204(2012);Skimmer v.Switzer

562 U.S ___, 131 5.Ct.128Y, 17% L.Ed Zo 233 (20011).

Federal courts have only intervened in & State's administr-ation of azcess
where tne state's procedures for post-conviztion relief offend some
of justize so rooted in the traditions and conscience of the pzople as to oo
rankec as fundamental, or transgress any recognized principle of fundementzl
fairpess in cperation. Osborne, 557 U.S at 5:. 4 faderal court may upset o
state's post-conviction relief procedures only if thev are Fundasentally

inadeguate to vindicate tne substantive rights provided. Medina v. California,

505 U.S 437,44(,112 S.Ct.2572,12C L.EC 2¢ 303(1992).Allen was not affordec his

t's denizl of poste-conviztion DI

dus process guarantees pscause tne trial cour
testing was manifestly unreasonaple and based or untenable grounds. A trial
courts evidentiary sulings shouid be reviewec for an abusce of discretiom.

State v. Gray, 114 Um.App. 15, 22, 79 P.3¢ 4560 (2003).

Standard For Review

“Abuse of discretion occurs waen tno trizl court's ceciszion is nanifestly

unreasonaple or based on untenasle grouns.' State v.brown, 305 Wn.zd 52¢, 572

-

940 P.2¢ 546 (19S7). &4 court's decision is munifestlv urnreasonable 17 it is
outside the range of acceptaonle cnolces, given the facts anc the apolicable
legai standard; it is based on untenable grounds if tne factual findings are
unsupportec by tne record; it is basac on untenable grounds if it is.based ot

an incorrect standarc of tne fzets co not meet the requirements of tne correct

standard.' In re Littlefield, 125 Wn.2¢ 3¢ 47,94@ P.2¢ 2362(19S7). Discretion

iz alsc avused wnen it is exercisecd contrary to law. State v.Tobin, 141 Wn.2d

517, 523, 166 T.3d¢ 1167 (Z007).
In the present case, the statutc requires & court to determine the

propability tnet coulc gemonstrate imnocence oi & more oeoosable than not basis



witn favoracle results. The court must consider tne evidence produced at trial
along with any newly discovered evidence or the impact thet any exculpatory
NA test could have in light of the evidence at trial. State v.Grav,iZl Wn.Apo

752, 215 2.3 961 (2009).

Here, in determining Allen's post-convizticn wotion, the trial court
denied Allen's reguest for DHA testing for the following:

l) The fact that tne presence or absenze of the defendani's Dia on the mil
“may bolster the cefendant's testimony" is pot sufficient to meat tne
statutory s:tandard of inmccence on a mwore probable than not basis of RGH

4 .

10.73.170." (see Appendix C: Superior Court Osder at 4).

Fh
1

On the zontrary, the evidence woulc prove & materisl fact at issue; tne
fact that the blood on this 'mife is not tne alleged victims--but Allen's own
tlood., This matericl fact would refute tne Stat»;‘s argument to the jury that
tne jury tnat the red substance was tie alleged victims blood, whizh is &
material fact relied upor by the jury in ceteriining their verdict. MHorzover,
the State only disputes Allen's request for D& testing becausc it would
refute the fact that the State neavily reliec upon this evidence in secldng &
corwviction apainst Allen. The trial court overiookec anc ignores tne substancs
of tne matesial fecte in denving Allen's motlon to D4 test the exculpetory
eviaenze. Ko reasonable jurist would understamc tiie State's chullenze to Allen
requast to aave avideuce tested tnot would prove hils innocence wnet the

“favorable evidencze could reesonchbly wve taken to put the wnole casce in such

e different lignt as to undermine coniidence in the verdict."fvles v.Whitley

’ - - -t oo~ re ’yn - e, L rarnd T - L s
514 UZ 41%, 11f S.Ct.1EIh, 131 L.Ed 2¢ 450(1%98). Under Lrady & due process
violation -

. s 3 Ammn lociin 4o £ I e AmrrmmA g e
coours wnen: 1)'the evidence at issue is favorab te the ozcusesd’ sithos

- ey 3 .o : . o by e L,
18 ‘34{..‘:11.1..»“\,&)-}« o lh. 24l nmg, -; tie Stete SUDDréBses tne evioento,

e+

pezause L

.

eitner willfuily or inadvertently; ana ) prejudice ensued.' se

e

radv v,

-

Marvland, 375 U.S 25, & S.0t.11%4, 10 L. Zzf4 215 (1835



The State presented a knife to the jury as State's E:nibit 1 containing &
rad substance which the Stete argued, witnh certainty via erpert testimony, was
the actual blood belonging to either of the aliered victims:

"In tnis particular case, there was no evidence waatsoever that anyone's bicod
could possibly e on the knife other than Dewey Hudson or Karla Jones. In
othar words, if there ned been any question tnat there may be something else
tnere , I would have considered it. I certainly wouldn't have guaranteed we'd
nave the results, but I would nave considered the request. In tnis case, my

axpectations was I would find one of the other peoule who were injured during
tm.s incident blood be on the knife. So whern you're looking at the value of
requesting the DA analys:.c and the time it would for it to be done, it dig
not measure up. DNA analysis is reguired when it is critical to define wnether
its==1 a')olool‘.e-—.metae_ its the injured person's blood or the accused or the
assailant. ‘(RP 29 DEC.1%,2007 Det.Ferguson/Direct)

"Q: Wnen you were in Mr.Hudson's home, did you see & knife in tne nouse? A: 1
did. There wes @ large kind of kitchen, butcner-imife, and it was laying next
to the mattress on tne floor witih blood on it." (RP 203 DEC.18,2007 Officer
Baldwin/Direct).

The expert testimony of Officer Balawin and Detective Ferguson left tae
jury with no doubt that tne red substance was bplood and could not ne Allen's.
Zven wher Office- Baldwin and Detective Ferzuson's exsert testimony completely

contradicted the expert copinion of Forensic Speciallist Jodie Dewey. Testimony
es follows: '

"Gt Did you, aiso, try to cneck thne handle of the -mlfe, as well? As Yes, I
processed tne imife in its entirety. O: Okay. And were you able to 1ift any
latent fingerprints from that mife? A: No, I was not. I was no: avle to 1ift
anv latent fingsrprints nor was I able to '.wtograpn any {luoreszing
finzerprints off the imife. 0¢ ith respect the section of tne knife wierc you
incicatec tnere was ¢ red substance, could you indicate to tne jury wherz tne
substance on that iznife was located? A: Yes. There was a red substance in tais
aree of the imife and, also, on this same arez on the opuosite side of the
inife, the enc of the blade towarc tne nilt. (O: What nappened to the red
substance tnat was on the lmife? A: I collectec it. (: And now did vou do
that? A: We take a sterile swab and apply just 2 litile pit of water to that
swab in orger to get thoe supstance to adnere to the s‘qab, and then we bon that
swab in & sterile pox and tepe it up. O And at wnose direction did ym, take
tne swub? A: Detective Ferouson. C: And was that swab tnat was used to cellact
the rec substance on tnhat knife then turned over tc Detective Farguson? A:
Yes, it was. It wa: collected by ner wnen sne came and picked up tao wnife e

3
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G: And you were atle to identify the suostance as blood or was it still just &
red substance r.*her you swabbed 1t? 4: It was & red substance. 1 dic not co e
field test in this case becausz tne amount of the sample would have--hiali of
it would have beer destroyed in field tn.s*:mo 1t. So in lieu of doing that, I
tasted the entire sample to be submitted for testing, if that was to be f'me.
Q: vhenu wES it you collected or swabbed the rcc matter? A: It was ou the sane
date that I processed the item, waich was on 8/21 of 'C7."(RP 266 DEC.1¢,2007
Dewey/Cross)

Tnerefore, the Rules of Evidence (ER70 2) mandates that any scientific
evidence must be relevant and nzlpful to tne trier of fact, and must rise
above speculation, conjesturs, and mere possibility. & State's expert opinions
or testimony must pertain to scieuntific lmowledge that rests upon ¢ reliablz

founcation tnat nas a valid 'scientific' connection to the red substance

Iy
[/
m

precondition to agmissibility. State v.Cauthron, 120 Wn.2d 87¢,57%,845 P.2d

502(1993); Frve v.U.S, 54 App.46,2¢93 F.1U15, 34 A,L.R 145 (DC cir.1822).
bBecause the court is to consider whetner favorable DA results, viewed in
light of the evidence as a whole, including the evidence presented at trial,
Allen ergues tnere is sufficient reasonable doubt witain the existing record
that nave been overlooked and ignored. Notwitnstandine the conflicting ewpert
owinions as mentioned avove, but tnere was conflicting testimony ol other
state witnesses. Specifically, tne State went as far as to subpoenc their owu
victi:: with & materiael witness warrant tu have tnis allegec victim urrested

for tne soul purpese just to impeach nlm at trizl. RP 3-1Z Pretrial botions
DEC.17,20G7
The trial court based & substantial portion of the dezision upon Officer

Baldwin's testimony of Hudson's impeacned stataments, and cid not consider

materizl facts of Hudson's actual trial testimony:

“0: Did Mr.Alien put nis nends on vou! A: Nc, ae didn't. O: Do you recall
saying to Cfficer Balawin tnat Coth males hit you several times in the face
and nead? A: I wouldii't—-1 woulan't imagine, you !mow, why I would sav such ¢
tning. I woulc like to po intc defall {: Just nold on, gir. I got te asi vou
questions, and tnen--A: Oa/ There was a reason for animo:ity betwear=--0:
Animosity between wno? A: Well, monthis before tnat-ﬂ Just animosity betweern
wno? Al Am.non an¢ I. Q: Okay. A: Yean. (1 5o you're cnanz.mg VOUZ @nSwer 1o
tnat tnere's now animosity vetween vou an¢ Mr.Anthony 4llen? /o No, tnere
lsu't, but I was led to belisve wontne age tnat he nad cnsrged Le ;.al%olv witn

& crime, anc imagine I want to get even witn nin iz vhy I drob uoi 1 omzme Calse

ﬁ



statements towaras nim. C: Do you recell telling Officer Balawin tnut Doozy
had a smell 25 avto nand gun and vas th :'ate“u.nc to kill you? 4: Hou. do.
Agzin, thot v..u.u’ nave been tocro wers no w:a::u -h_.b, anc I woulsn't eliow

nc weapons. That's my cac's house. G Anc you d .:m t tell OZficer Doldwin that
you ")e.u.eve, the \;efengxam--n: Yeah. ,;: hit you with the gun on you jaw? Al
uo,I don 't remember saying such a tiing. O hnt as a resuit of being nit wiza
tne gun=--A: imenmn. Q:=-you were 'mochked out? A: Lo, I wasn't imockad out
To pomt tnat evening. Lonz after they nad ,cr._, I et up anc xept watching 1V
and drinitding. O Are thelr imives in you fatners ncuse? ﬂ;: Cooldng, lwiivez. {1t
Ard aow far is the kitchen from tne l*ving roor? 4 tnere's & dinning room
between tho living coom and the kitchen. (: Do you zscall seeing anvone with «
knife? A: No, Do you recall *ellm,‘ Offizer Bzldwin that you saw Schmoo
[Urish Allen] with a kmife?a: I aou 't recall doing tnat. Again, I don't 'mov
wny I would say that about Schmoc. C: Okay. Do you recall &t some Delnt you
said, "Schmoo nac & putcher-style titchen kmife and wac tnrcatening to kili
arla? A: Wo. (i Anc¢ at some point in time, you tried tc get the imife away
from Schmoo, correst? A: I'm not stupid encugh to attach anybody with z imife,
so that was aeLm:LtDlv untrue.” 2P 115-11¢ DEC.1S,2007 P\msun,.}“/mmv

Clearly, Zrom this testimony tne State alleged co-defencant Urien illen

hac the knife and assaulted allegec victim Jones. This court snould note,

Uriah 4llen testifiec to tleading guiity to assaulting Jone: in tne second
degree and declarac ne acted alone. Testimeny as follows

:: Did you see any weapons? A: No. O: Mo knives? A: ke. Qi Ho guns? A: No. (s
Di¢ you punch anybody? A: do. No. well, I mean, I'n toe one they "ounu auilty,
sc, yvou know. Qi What--were vou Zound guilty of scmetning? A: Yean. O: What

were you founc gu LLty of? A: Secont degree assault. O Okav. J¢ what r;lid you
do to De ou.f.l"v of second aeg: e assault? A: I guess guess just brealdns up
tne fl"ﬂt 0: Dig you piead guilt y or did you gc to trial? ~: I pled
,:,Llllt}’ "R 294]; “0: And vou dom't zall ¢11? A: No. O 'eva;.s‘; you were goian
fo take care of it on your own, right? s: I meair, 17 that's wiat they sayin
I've obviously been found puilty of it already, sc. (1 Thne guestion to you,
sir, is tnat you murk'* cell 9131 because vou were going to handle it, right?
A: No. O: You and your cousin, Mr.nlleu, were golng to handlec 1t? A: 1 wau

p-

‘:79

tiere to give my motner a ride. Tnat'c it. O: Wow, you admit vou got into tnis

altercation, currect? A: Right. T Jkayv. And vou, also acmit or testified nere
this morning tnat your cousin, Anthony Allen, got inte this alzercation? A:
No, he rexlly dicdn't have anvthing to do with it. He stood beiind me th:o wacic
time. O Your words just & few mnutes ago wac vour cousin, Antnony, assisted?
A: Yeah, he assisted by SElVLh.,, "Sto:. Comz on. Let's po.'’ r aAnd taoct was
after the fignt and assaults nad tabker place, correct? A: That's why they weie
still fignting. ¢ There's & finat soine ou, anc “‘s vour testimony that--
nold on, sir. Tnat your cousin Anthony Alisn savs, “Stop. Let's <o?™ 4@ We
just got tnere. There re pich op my mom. We just g,o: there. Ve were tryinr to
zet her out tne nouse. C: You threw some puncnes at Ms.Jonec, correct? fA: bic.
(i Because tnat's wnat vou got convizted of. wicht? A: Rizab. (r Yo wlad
uilty to secai degoee assault, inflictine substanticl ‘\;)dil},f injury egcins:
Ms.Jones, correst? A: Yes, T did.” [P 20%=300 DEC.IC,2307 D.Allen/Cross

ESPRE e — A . L ' = s . T e
Allen maintaine z DY test will prove tnzit tne red subpstance oL e fnife



is nie tlood and not the tlood of either of the alleged victims, wiich had the
jury known, would have exonerated him as tne perpetrator g agsaclted tne
alleged victims with the knife (State's Exnibit 1) as argued in the State's
case. Tne trizl court snould nave sranted Aller's motion for post-zonviction
testing uncer tne statute becauss the exculpatory resulis would,in combinmatior
with tne other evidenze, raise & reasoncble procability thet fllen was not the
perpetrator. Riofta, 166 Wn.2d at 367, 36E.
ADDITIONAL GROUND 2:
MRLALLEY RECEIVED INEFFECTIVE ASSISTANCE OF COUHSEL, Oiv APPEAL,
Iiv VIOLATION OF Tilo STXiil AMEDMETT T0 THE ULITTJ STETES
uONSTI"U“IDL A0 WASHINGTION CONSTITUTION ART.IG2Z

"Both the 6th Amend. and Wash.lonst.art.I§22, gusrantee & defendant
effective assistance of counsel. U.S Const.Amen.VI; Wash.Const.art.I82Z. To
estaplisn ineffective assistance of counsel, the appellate must show tnat
counsel’s representation was deficient and that it “fell below an objective
stancarc of reasonableness baseC on censideration of &ll tne circums:tances™,

anc that deficient representation prejudiced tnat appellasns. Smitn v.Robbins,

528 US 254,205,120 8.0t 745, 145 L.EQ 2d 73¢ (200C); In re Hutchinson, 147 im.

Ct
2 187,200,5% .30 17 (2000)(aoplying tne Z-prong test of Strickland v.lasn-

ES

ington, 456 US 658,587, 104 S.Ct. 203Z, &0 L.E4 26 674 (1984).

Tne US Supreme Court hac described its decisions providine due proce

guarantees to criming vellants as providing "ninimal safeguarcs necessarv
to make [the] appeal 'adequate anc effective.’ Bvitts v.iucev, 480 US 307,

v 1 -~ [ R AT AR PN A R T =
382,108 5.7t £50,85 L.ES €23 (1ues

ran

quoting Griffin v.Illineis, 231 U5 1Z, Zu,

73 §.Ct 585, 10U L.ES €91 (1956). BEvitts descrives Griffin as requirins z

State tnat affords s wignt to apreel, to mawe the soecl nore tha, &

%

“meaningful ritual." Ic.at 394. Thnes: are protection: of prozedusal

effectiveaess ano feirness. Furtaer, Evitts states tnet ¢ criaina: dafendan:

AL
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right of counszl guaranteed by the Ifederal anc state constitution is not
merely z simple right to nave counsel azpuinted, but is a substantive rignt to
meaningful representation. Id.,&0% US at 2¢5.

Counscl's perfomaznce on eppeal wes unrcasonable becavse ''tnare is no

coiceivable legitimate ta:tic . reason explaining counsel's pesfomaanze.”

State v. Grier, 121 Wn.2d 1/ 32,246 P.3d 1250 (2011).

a) Counsel Misrepresented tne Facts

i)  Appellate counsel failed to familiarizc nimself with tne fasts of the
case, becausc counsel's statemencs witrdn nis brief impreperly ifmplicstes
Allep to the coime as a porticipant oy ~lle~ing allen, “interveaed to oroeh up
the fignt", Erief zt I, wnen it was 4llen's co-defendant, Uslan Allern, waan
intesvened to breali up tne fight tnat ultimatelv resulted in nic assault upor
Jones. ¢fllen nas ovjectes to tnis same misstatement in previcus opnesls and
nas maintainec his innocence and uninvolvement in tnis altercation, RP SUL=20

DEC.1%,2007 A.Alien/Direct, with supporting witness testimony of Uriah Alicno,

RF 2%=-30C, 304 DEC.1Y,2007 U.Allen/Cros:.
ol tian. coimge] plan orates faas 3 Famm g S e
In addition, counsel zlso states that "Detective Fersusou testifier taat

tne red sabstance 'mav nave beer' blocd, Drict at 4, it & clear indication

that counsel overlooked or ignored the rfact tnat the State sxprissly and
affirmatively arcued to the jury at tolel, the red substence was e victims
blood on tne imife (State's Exhipit 1). Tnis Court shoule .wote taal & lawyes
wno informs & {reviewing court] that it is ais view of the evidence thet there
is no reasonavlie count regarding tne only factual issue tnat are in dispuate.
has utterly fallec to subject the prozecutiocns case to = meaningzful

-

adversarial testing. see Fisher v.Gibson, 2001 F.3u 2200 (Litn oiz 20CH)

("Implying & clients guilt by reneatedlv lending support tu tne State's

version of events is virtually tantamount to & conceszion of quilt, and

™



conziuding thls sontributed to & finding counsel il zonstituticnolly

ineffective.).

s T b - e Tioms ot - e [ ] = o oem z . i

Counsel stetec in als Brief tinst tnic Zevoruule rasults of toe DU tect
. D i P T T - i -t S g HI- T .
would simply “discredit [ Joues’ testimony’”, Driel at &, aul ovarlioohse or
x o - £ . 4 o L - i, e , VoS ey =
iznored the fundamenital purpose tnat Allsn sesks tie test tor "disprove =

sterial fact that tie State neavily reiiled unon chawrcupghout trinl in obieirdny

=]

ageinst Allen'. In other words, tne tast restlts woulC show thal tho Sta
lied to tns jury on & materigl fact that saouls nave estatiisned Ailen's
imncecence vefore the trier of fact, had it ceon mown., Counsel snuuld not aave

limiter ﬁJn test results to only "'discrediting Jones testimonv'', brief ot O,

against the dachoroz, thersdy renderi i ¢ crsistanse ©I CoUnsSen. See

1.
[
my
’.l .
4]
(2!
k- 1 )
)
&
<
m

. - We,d . - - ‘- Y i LA & I e [add 7 el PR -y
tate v, ®vlle, 157 Wn.Zd 056,808,215 PUEC 177,180-4 (2008)(Mfailine o

o > v Vers vae El gy ey ] gy 4 e S0 Ty E e
researln ol D.U.LHC reslgvant LaW WAS C8rilciént n.f.r TmaEnce becausc it fell below

an opjective stundar. of rscscneblensse cased o consideraticn of oil thc
circunstancas.'){guotine Strichlend, 4560 U at 3Yi-1).
¢) Coumsel Failed to Preserve Issue

vir.flien nac imstructec apoeliat. counsel to perfect nds appeal oy
vrescrvine toe 4 iszur for fegerel zeview. see Apsendir ¢ lowever,
counsel totelly ciiregarved nle client’s reouest and did uot wake any

raference to the constitttion or clite federal authosity in nis brief.

T ot 2 4 4908 2 5 - e - P .
US v.Snitz, 340 P35 Llh4, 11550 (1uth cir.2 Tauver wiw disrogaros

specific instruciiune te perfect & colminel apoesl scte iv ¢ uarner that 1s
rmrm V2 Y e s vy 1 - e R L TR LA S A T - [IRAS
potn orvfescivielly unressonatle ance presamecly prejudicicl.” ) szo alse
o 3 5 A R SR B S A S S A S, K. N o b gl e e
Us v, «',_FFHFNEUCT. LZ .o &5 . H55=00 [wheta? iz .\im,\.. J ,. couascl o Loniare Lo

cite diroeilv coutrollin: precesent weao Incofzstive.'’)

11.

Therefosy, acpellate counsel genled “lie nic rizht o roviow of to



tate court's decicion in the federal courts. sec Urtbere v.lioody, $51 F.Zd

“ o

s “ NS LI P - ~r T gy B R T T S Ty S SN e
25,138 (9tn ¢ir.1992){"A petitioner must pronerly reise ¢ habsez claim at

- £ 4 - T - ~ - . .
evary level of the state court's seview.”); Rose v.lundv, 450 US 50¢,518-1€

(1902) (" sitate prisoncr's muest give the State court's one fu

bt

1 opportunity to

resolve anv coustitutional issue by involdns one complete rounc of the Stote's
established wppellatc roview prosess.’).
CONCLUSTON
Sased upon the above cited sutnorities and arguments thereoi, tue
Appellant respectfully requests the follovin: relief:
This matter snould pe reamenced with instructions for tne trial scurt
have the (2) forensic swabe collecte? from State's Exnibit 1, submitted to

the appropriate agency for DA testing; or in the alternative, order an

)

Evidentiary Hearing upon the entire aatter.

0y

Respectfully Suomitted Ootober 13,2013,

YV SN/ a—

Antnay L.ALLaR, ST #/46820

Pro Se
Covote Ridee Correction Ctr. GhA=4-L
F.O Box 75¢
Comnell, Washington
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Pro Se Post-Conviction Motian
Attorney Joan Stine's Pest-Convition
DP4 tiark Lindsey's Memorandum
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IN SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

No.07-1-03758-7

MOTION FOR POSTCONVICTION
DNA TESTING OF FORENSIC EVIDENCE

)
STATZ OF WASHINGTION, )
)
)
vs ) FROM STATE'S EXHIBIT ONE
)
)
)

Plaintiff,

PURSUANT TO RCW 10.73.170
ANTHONY LAMAR AILLEN,SR.
Defendant.

I. IDENTITY OF MOVING PARTY
The defendant, anthony L.Allen,Sr., asks for the relief designated in Part II.
II. STATEMENT OF RELIEF SOUGHT

COMES NOW, pro se defendant, Anthony Lamar Allen,Sr.#728833 and hereby moves
this Court for an Order granting postconviction Deoxyribonucliec Acid testing
of state's Exhibit One and/or forensic evidence collected thereof pursuant
to RCW 10.73.170. This Motion is based on the Memorandum In Support, the
file and record to date.

Dated this lqd(\” day of July,2012.
Respectfully Submitted,

P\AA@\L(\A@J&M i Dy

Anthony "Lamar Allen,Sr#728833
Coyote Ridge Correction Center HB-43

P.O Box 769 o

Connell, Washington 99362




IN SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON,

Plaintiff NO.07-1-03758-7

MEMORANDUM IN SUPPORT OF
MOTION REQUESTING DNA TEST
OF STATE'S EXHIBIT ONE
PURSUANT TO RCW 10.73.170

VS

ANTHONY LAMAR ALLEN, SR
Defendant

e S —

I. FACTS

On December 20,2007 the defendant, Anthony L.Allen,Sr.
was found gquilty by jury of Count One: 1°Kidnapping and Count
Four: 2°assault w/weapon against Karla Jones, and Count Three:
2°assault w/weapon against Dawey Hudson,Jr. (see CP at 1) This
deadly weapon was a butcher-style kitchen knife recovered from
the scene and labeled State's Exhibit One at trial. (see RP 240)
The record file indicates a "red substance" discovered
on both sides of the blads of State's Exhibit One by Rideology
Spacialist Jodey Dewey on August 1,2007. (see report#07-241930).
This forensic specialist collected (2) test samples of this
"red substance" at the direction of Detective Theresa Ferguson.
(s2e RP 259 & 262). This forensic investigator also conducted
a fingerprint analysis resulting in no latent fingerprints being
found on State's Exhibit One. (see RP 261). To date, there was

no Deoxyribonucleic Acid Test administered on the alleged weapon.

p-1



II.

(M

(2)
(a)
{1)
(ii)
(iii)
(b)

{c)
(3)

(4)

(5)

(6)

LEGAL AUTHORITY
Pursuant to RCW 10.73.170:

A person convicted of a felony in a Washington state court who currently
is serving a term of imprisonment may submit to the court that entered
the « conviction a verified written motion reguesting DNA testing, with
a copy of the motion provided to the state office of public defense.

The motion shall:

State that:

The court ruled that DNA testing did not meet acceptable standards; or
DNA testing technology was not sufficiently developed to test the DNA
evidence in the case; or

The DNA testing now regquested would be significantly more accurate than
prior DNA testing or would provide significant new information;

Explain why DNA evidence is material to the identity of the perpetrator
of, or accomplice to, the criwe, or to the sentence enhancement; and
Camply with all other procedural requirements established by court rule.
The court shall grant a motion requesting DNA testing undar this section
if such motion is in the form required by subsection (2) of this section,
ad the convicted person has shown the likelihood that the DNA evidence
would demonstrate innocence on a more probable than not basis.

Upon written request to the court that entered a judgment of conviction,

a convicted person who demonstrates that he or she is indigen: under

RCOW 10.101.010 may rejuest appointment of counsel solely to prepare and
present a motion under this section, and the court, in its discretion,
may grant the request. Such motion for appointment of counsel shall comply
with all procedural requirements established by court rule.

DNA testing ordered under this section shall be performed by the Washington
state patrol crime laboratory. Contact with victims shall be handled through
victim/witness divisions.

Notwithstanding any other provision of law, upon motion of defense counsel
or the courts own motion, a sentencing court in a felony case may order
the preservation of any biological material that has been secured in

comnection with a criminal cas2, or evidence samples sufficient for testing,
in accordance with any court rule adopted for the preservation of evidence.

The court must specify the samples to be maintained and the length of
time the samples must be preserved.
[2005 ¢ 5 1; 2003 ¢ 301 1; 2000 ¢ 92 1].

In addition to the above information see also:

State v. Thompson, (The Court of Appeals reversed the trial courts order
denying the motion for DNA testing and remanded the case for the trial court
to enter an order permitting DNA testing. The Supreme Court held that the
offender is entitled to have the semen samples tested for DNa because testing
would provide new information about the parpetrator's identity and favorable
results would establish the offender's innocence on a more prohable than

not basis, the court affirms the decision of the Court of Appeals.)155 Wn
App 294, 229 P.3d 901 (2010); see also
State v. Riofta, (The court held that the statutory language "significant

new information" includes tests results that did not exist at the time of
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trial and that are material to the perpetrator's identity, regardless of
whaether DNA testing could have been performed at trial.),134 Wn App.669,
142 P.3d 193 (2006).

IIT. ARGUMENT

In considering a postconviction motion for DNA testing, a court must
look to whether, viewed in light of all the evidence presented at trial or
newly discovered, favorable DNA results would raise the likelihood that Mr.allen
is innocent on a more probable than not basis. The plain meaning of Wash.Rev.
Codz2 10.73.170 is that evidence is to be tested when it has the potential
to produce new information. Read as a whole, the statute provides a convicted
person to produce DNA evidence that the jury did not have to consider, whethar
because of an adverse court ruling, inferior technology, or the decision
of the prosecutor or defense couns:2l not to seek DNA testing prior to trial.
Mr.Allen's request for postcoaviction DNA testing satisfies the requirement
of RCW 10.73.170(iii) because the DNA results would likely demonstrate Mr.Allen's
innocence on a more-probable-than-not basis where the DNA results will show
there could only have been one donor of the biological sample recovered from
the crime scene and identification evidence presented at trial of whose blood
is actually on State's Exhibit One was weak and/or unsupported by the evidence
on account there was no DNA testing conducted by either the state nor defense
counsel in this matter though test samples where readlly available. Rldeology
Specialisﬁ Jédey Dewey clearly stipulated to the court of not concluding
a DNA test on the "red substance" she collected. However, Detecive Ferguson
and trial prosecutor Ugene Cruz declared this red substance to not only be
actual blood--but asserts there was nevet any douht that this blood was
either Karla Jones or Dewey Hudson,Jr's. (see RP B9) There is no established _
evidence of this upon the record and there was no trial testimony of either
Ms.Jones or Mr.Hudson alleging this blood to be there's thus, Detective Ferguson's
speculation is unsupported by the evidence produced at trial. (see RP 143-191;95-133)
Mr.Allen has maintained the blood found on this knife will prove
to be his. Mr.Allen had informed his counsel of this and has appealed to
the Court of Appeals (#29996-1-III) that self-defense should have been argued
as the (2) forensic swabs collected from the blade of this weapon proves
Mr.Allen was a victim of violence fromthe wielder of this weapon. Detective
Ferguson and the state's contention the blood on this weapon could only be
of the victims would attest, then, that Mr.Allen was a victim. As Mr.Allen

p-u



has further maintained and stipulated upon the record he witnessed multiple
unknown assailants engaged in a fight within the Hudson residence upon entry
anc is only wish was to flee. (see RP 308,309,310,311,316) Mr.Allen was
assaulted by these unknown assailants producing his blood on the blade of
State's Exhibit One, therefore, deeming it scientifically and biologically
impossible this blood could remotely be Ms.Jones or Mr.Hudson's as the jury
was led to believe. ' '

Trial counsel's defense theory was that Mr.Allen merely assisted
in the protection of Wanda Phillips from further abuse at the hands of Karla
Jones. (see PR 50-51) In support, state witness Dewy Hudson,Jr. testified
that Karla Jones entered into his home unwelcomed and unannounced to assault
Wanda Phillips. (see RP 127) Mr.Hudson maintained that Xarla Jones was the
aggressor in this altercation and that Mr.Allen did not physically a3sault either
himself nor-Ms.Jjones with a qun or a knife at any time.(RP114,115) Further,
Mr.Hudson admitted upon record to making false statements against Mr.Allen
to the investigating officer the night of this incident due to annomossity
he nad held against Mr.Allen. (see RP 116) Dewey Hudson,Jr. submitted two
affidavits in support Mr.Allen's defense under Victim Impact Statements
#0792898660 and #079289861 upon the record file.

Mr.Allen contends that DNA testing under RCW 10.73.170 is not akin
to retrying his case. However, forensic evidence exists that would exonerate
the use of this weapon against the victims. Detective Ferguson explained
in her testimony the reasoning behind no DNA testing was conducted was to
the fact that the crime lab was back-logged by 6 months. (see RP 88-89) At
first glance one= would safely assume the detective's intentions where to
obtain DNA testing, but was under a time restraint in the interest of Speedy
Trial Rights to the defendant. Nonetheless, if the forensic evidence could
now be tested, the results of the tests will constitute "significant new
information" under RCW 10.73.170(2)(a)(3) because tests will reveal possitive
identification whether Mr.Allen or the victims be the donor of this DNA on
the blade of State's Exhibit One. Such evidence was unknown to the jury at
the time of trial thus, providing significant new information detramental'
in establishing Mr.Allen's innocence in accordance and pursuant to the DNA
testing statute under RCW 10.73.170 that would demonstrate and exonerate
Mr.Allen as the perpetrator and aggressor in this particular altercation,
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but was assaulted by the real aggressor and actual wielder of this weapon
within the Hudson residence. Such defensive wounds attests to an immediate
threat and/or self-defense. The state's assertion that conclusive DNA results
were not needed at trial to convict Mr.Allen and Detective Ferquson's failure
to provide nor establish legitimate findings that support the forensic's
outside her personal beliefs and opinions denied Mr.Allen the ablility and
opportunity to adequately defend himself at trial against baseless speculation
that was unfounded and unsupported by the evidence at trial. In sum, Mr.Allen's
DNA is on record in the Department of Corrections archives and easily ubtainable.
IV. CONCLUSION

Based on the above facts, the case file and the record to date, this
Court may in its discretion grant this postconviction motion and Order DNA
testing under RCW 10.73.170. The defendant urges this Court to use its discretion
by Ordering such testing upon forensic evidence collected from State's Exhibit
oOne that was used to convict Mr.Allen at trial. This motion is supported by the
evidence within the record and by good cause.
Dated this [O% day of July,2012

Respectfully Submitted,

Anthony Lamar Allen,Sr.#728833
Coyote Ridge Correctlon Center HB-43
P.O Box 769

Conmnell, Washington 99362
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE
STATE OF WASHINGTON, )
Plaintiff, ) No. 07-1-03758-7
. )
MOTION FOR POST-CONVICTION DNA
) TESTING PURSUANT TO RCW 10.73.170
ANTHONY L. ALLEN, ) )

Defendant. )

. SUMMARY OF FACTS

The defendant was convicted of first degree kidnapping and second degree assauit {(with
a deadly weapon) against Karla Jones, and second degree assault (with a deadly weapon)
against Dewey Hudson. There were two co-defendants, Uriah Allen, who testified, and Wanda
Phillips, who invoked her 5th Amendment privilege and did not testify. The issue in the case
centered around whether the defendant was the person who assauited both victims with a

knife found at the scene, or whether the defendant was a bystander who merely intervened to



break up the fight. The knife recovered at the scene and presented at trial as State's exhibit 1
had a red substance on it, which everyone seems to assume was the alleged victims' blood,
aithough it was never tested for the presence of blood and no DNA test was conducted on the
substance or the knife. Relevant sections of the trial transcript are attached as exhibits, and

referenced in the body of the argument.
il. ISSUE

H-Whether the defendant meets the requirements-of RCW 10.73.170 and is entitled to
an order to have a DNA test performed on the knife, and swabs taken by the State from the
blade of the knife, which was presented as exhibit 1 at his original trial and used as evidence of

second degree assaults on both complainants?
1il. LAW AND ARGUMENT

RCW 10.73.170 is a statute which allows an incarcerated citizen to petition the trial
court for an order for DNA testing post-conviction. Section (1) of the statute states: “A person
convicted of a felony in a Washington state court who currently is serving a term of
imprisonment may submit to the court that entered the judgment of conviction a verified
written motion requesting DNA testing, with a copy of the motion provided to the state office
of public defense. The defendant was convicted of kidnapping and two counts of assault in
Spokane Superior Court before the Honorable Kathleen O'Connor and is cusrently serving the
sentence on that conviction. {See Judgment and Sentence in court file.) The defendant has
presented a written motion, which has been mailed by counsel to the office of public defense,

and so he has satisfied the requirements of section (1).

w- %



Section (2) of the statute sets forth the minimal requirements of the motion..
Subsection (3) of this section states that the motion shall: (i) State that either the court ruled
that DNA testing did not meet acceptable scientific standards, (ii) the DNA testing technology at
the time was not sufficiently developed at the time to test the DNA evidence in the case, or (iii)
that the DNA testing currently being requested would be significantly more accurate than prior "
DNA testing or would provide significant new information; the motion shall explain why DNA
evidence is material to the identity of the perpetrator of, or accomplice to, the crime; and the

motion must comply with all other procedural requirements of the court rules.

In the present case, the defendant is relying on subsection (iii) of (2)(a), which states
that the DNA testing being requested. would provide significant new information. The courts
have found that this requirement of “significant new information” is met if the test resuit will
either exculpate or inculpate the defendant as the perpetrator. ‘State v. Thompson, 173 Wn.2d
865, 876, 271 P.3d 204 (2012). It does not matter if any party could have conducted the DNA
test at the time of trial. The statute allows a defendant to seek a post-conviction DNA test if
the original fact finder did not have the result to consider, whether it was because of a court
ruling, inferior technology, or the decision of counsel to not seek a DNA test for trial. id. (citing

1o State v. Riofta, 166 Wn.2d 358, 366, 209 P.3d 467 (2009)).

In the case at bar, the record shows there was no DNA test conducted on the knife,
apparently due to a decision of both counsel, so no results were presented for the trier of fact
to consider. It appears defense counsel opted to make the case a credibility contest rather than

obtain forensic evidence and making a strategic defense decision based on that result. Such a
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strategy and outcome has previously been held to be ineffective assistance of counsel. See,

Richter v. Hickman, 578 F.3d 944 {9th Cir. 2009). If DNA results are obtained from the knife, the-

resoit would necessarily tend to either inculpate or exculpate the defendant in the assauits on
the two victims. A DNA test result favorable to Mr. Allen would certainly bolster his defense
and discredit the main witness for the State. Instead of any test result, the jury was left only
with the speculation of Detective Ferguson, Officer Baldwin, and trial counsel, none of whom

are qualified to determine whether something is or is not blood, much less the identity of DNA.

The testimony at trial from Ms, Karla Joneg was that the only person she saw with the
knife was the defendant, Anthony Allen. (RP. 156-7). She said she saw the defendant strike Mr.
Dewey Hudson in the face with the knife and that the defendant also cut her hair with the
knife. {RP. 154-55). The witnesses and the arttorneys for the State and tﬁe defendant focused
their attentién on a “red substance” which was found on the knife. This substance was
repeatedly referred to as blood by witnesses and both attorneys. Officer Baldwin testified he
found a knife with blood on it at the scene of the assault (RP. 205), Detective Ferguson testified
that the red substance may have been blood (RP. 87), but she also testified that nobody saw
the defendants the night of the incident so she could not exclude them as possible contributors
of blood on the knife (RP. 138), defense counsel stated in her closing argument that there was
biood on the knife (RP. 48-9), and the prosecutor stated in his rebuttal closing that he did not
see a need to test the blood on the knife because the victims were the only ones with visible
injuries and a test would not have shown it to be the defendant’s blood (RP. 57). (It should be

noted that Dr. Penaskovic testified that he did not see any lacerations on Ms. Jones (RP. 246)).
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However, forensic scientist Jodie Dewey testified that she never conducted any test on the ’

substance {RP. 266), so it was never established whether the red substance actually was blood.

While the entirety of the trial seemed to focus on the red substance, what it was, and
where it came from, what does not appear to have been considered was whether DNA testing
of other parts of the knife would have provided useful evidence to either party. For instance,
since the testimony from the State was that the defendant was the only one holding the knife
during this incident, a DNA test on the handle of the knife could ha;fe located DNA from
whoever was actually holding it. The person holding the knife would be the person who
committed the assaults based on the testimony of Ms. Jones, so the test would help identify

the perpetrator of the crime.

There are several possible scenarios if the entire knife is submitted for DNA testing. The
red substance could be proven to be blood or not blood, and it could be detefminad if it
contained the defendant’s biood or not. If the substance proves to be the defendant’s blood,
that makes it less likely that he was wielding the knife duriné the assaults. More importantly, if
DNA testing on the handle and other parts of the knife is conducted and the result excludes the

~ defendant as a contributor to the DNA on the handle or elsewhere, that casts the entire trial in
a new light. At that point the defendant would have scientific evidence which backs up his
claim of not being the one assaulting anyone with a knifé, and discredits Ms. Jones’s claim that

the defendant was.the only person holding the knife.

From reading the transcript of the trial it is apparent that witnesses gave widely varying

statements both before and during the trial. For instance, at trial Mr. Hudson testified in a
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manner that mostly exonerated the defendant, claiming that the defendant did ;\Ot assault
either yictim and admitted to making false statements to the police (RP 110-118). Prior
statements from Mr. Hudson were admitted under ER 613 for impeachment; however, these
statements cannot be used as substantive evidence and cannot support a finding or verdict.
Therefore, the only evidence presentéd at trial that could sustain a verdict that the defendant
committed these assaults, was the trial testimony of Ms. jones that the defendant was the only
person holding the knife. It was also her testimony at trial which formed the sole basis for the
kidnapping and robbery charges. If the DNA testing excludes the defendant as the person
holding the knife, that casts.. p.owerful doubt on the credibility of Ms. Jones. Doubts about her
credibility could have also led to different verdicts on the kidnapping and robbery charges, in
addition to the assault charges. The evidence presented at trial against the defendant was
certainly not overwhelming. Forensic teéting on the knife to determine wh;:se blood (if .
anyone's) was on the blade, and whose DNA is on the handle, would be far more persqasiye

than the contradictory testimony of the witnesses presented at trial.

Section (3) states that if the defendant’s motion complies With the requirements of
section (2), then the court must grant the motion if the defendant has shown that the mew DNA |
evidence would show innocence on a more probable than not basis. This section does not
require the defendant to establish what the result of a DNA test would be on a more probable
than not basis. it only means that, if the result of the test is favorable to the defendant, does it
demonstrate innocence on a more probable than not basis. in the Thompson case, the court
noted that the result there would either include or exclude the defendant as a contributor of

the DNA, and if it excluded him, it would establish his innocence more probably than not.
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Thompson, 173 Wn.2d at 875. This was because there was basically one possible suspect, so
excluding the defendant as that suspect established the necessary showing of probable
innocence. This was also the case in State v. Gray, 151 Wn. App; 762, 215 P.3d 961 (2009) and

in Re Bradford, 140 Wn. App. 124, 165 P.3d 31 (2007). Both of those cases involved crimes with

one likely suspect, and both cases found that DNA results excluding the defendant as that ‘

suspect met the conditions of RCW 10.73.170.

in the present case, it'is true there was wnﬂi&ing testimony about whether there was
more than one suspect involved in the assaults. However, the critical fact is the evidence at
trial established there was only one suspect who had the knife in his hands, and that was the
defendant. if the DNA test excludes him as a contributor to the DNA on the knife {especially
the handle), then that casts doubt on the credibility of the only witness who provided
substantive evidence that the defendant committed the assaults. Similar‘jy, if the forensic
testing shows the red substance on the blade to be that of the defendant and not of either
complainant, that result would also cast doubt on the entirety of the State's theory of the case
and the credibility of its main witness. In sum, a DNA test could show the identity of the victim
of the use of the knife by identifying the substance on the blade, and could identify the

perpetrator by identifying DNA on the handle.

The State may argue that multiple people could have left DNA on the blade and handle,
and the result would be inconclusive. However, modern forensic testing can distinguish
multiple contributors to a sample, and even classify which are major and which are minor

contributors. Even if the DNA sample from the handie is mixed, it can still exclude the
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defendant as a handler of the knife. Similarly, if the DNA sample from the blade is mixed, it
could exclude the victims as being contributors to the stain on the blade. Either of these resuits
1end powerful evidence to establishing the identity of who was really the victim and who was
really thé perpetrator, and greatly affect the credibility of the witnesses presented at trial.
Again, the defendant does not have to establish what the result of the forensic testing would
be; he merely has to show that a favorable result would show his innocence on a more

probable than not basis.

IV. CONCLUSION

The defendant has complied with all three sections of RCW 10.73.170 and is entitled to
post-conviction DNA testing. He has presented a written motion, given a copy to the Office of
Public Defense, and it has been timely served on the State. This satisfies section (1) of the

statute.

The defendant has satisfied section {2){iii) of the statute by showipg that the DNA test
would present significant new evidence. Neither the State nor defense counsel requested DNA
testing for trial, and a DNA test result would either inculpate or exculpate the defendant as the
person committing the assaults with the knife. if the defendant’s DNA is on.the handie of the
knife it would strongly bolster the State’s case. However, if the red substance is determined to
be the defendant’s blood and/or his DNA is not present on the handie of the knife, that result
bolsters his testimony and severely damages the State’s main evidence. This meets the

definition of “significant new evidence” set forth in Thompson, supra.
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This same argument supports a finding that the defendant has satisfied section (3) of
the statute; that a favorable result on the DNA test shows the defendant’s innocence on a more
probable than not basis. Since the State’s evidence put the séle possession of this knife in the
defendant’s hands, his exclusion as a handler of the knife so strongly rebuts the inconsistent
testimony of the main vwitness against him that it can be fairly argued that this establishes his
innocence more probably than not. The defendant respectfully requests the Court grant his
motion and enter an order for the State Patrol Crime Lab to conduct DNA testing on the knife

used as evidence in this case.

+
Respectfully submitted this. 2‘? day of November, 2012.

L B

John 8tine, WSBA #26391
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THOMAS R. FALLQUIST
SPOKANE GOUNTY OLERK

N THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR SPOKANE COUNTY
STATE OF WASHINGTON, )
Plaintiff/Respondent, )
) No. 07-1-03758-7
Vs. ‘ )
) MEMORANDUM IN OPPOSITION
ANTHONY L. ALLEN, ) TO MOTION FOR DNA TESTING
Defendant/Petitioner. ) _UNDERRCW 10.73.170

L INTRODUCTION

This matter is back before the Court c;n a motion by counsel for post-adjudication-DNA
testing pursuant to RCW 10.73.170. A condition precedent to the Court granting the motion for
DNA testing is that the Court must ascertain whether defendant has satisfied the statutory and case
law requirements for sustaining such a motion. RCW 10.73.170 conditions the availability of the
motion upon the defendant’s proving that “the likelihood that the DNA evidence would demonstrate
innocence” is more probable than not. The decision in State v. Riofta, 166 Wn.2d 358,
209 P.3d 467 (2009), provides guidance for resolving the issues presented by defendant’s motions.
The Supreme Court noted that RCW 10.73.170(3) sets an “onerous” standard of proof for a

defendant seeking DNA testing post-conviction. Rioffa, 166 Wn.2d at 367.
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In State v. Thompson, 173 Wn.2d 865, 271 P.3d 204 (2012), the Supreme Court examined
the requirements of RCW 10.73.170 in the context of the fact that the trials in Thompson and
State v. Gray, 151 Wn. App. 762, 215 P.3d 961 (2009), focused on sexual assaults wherein the
identity of the perpetrator was limited to one individual. In both of those cases the DNA evidence
would provide definitive corroboration of the perpetrator because of the nature of the crimes and the
biological samples. Hence, the Supreme Court determined that those cases were distinguishable
from its holding in State v. Riofia, supra, where the focus of the DNA motion was an item that “may
have been handled by other people prior to the incident, making it possible that DNA could be left
at the crime scene by someone other than the shooter.” State v. Thompson, 173 Wn.2d at
874-875.

Here, defendant seeks additional testing of the knife blade and handie found at the crime
scene next to the semi-conscious Mr. Hudson; the knife that Mr. Hudson advised Officer Baldwin
that Mr. Hudson had wrestled away from the defendant. RP 205.

This memorandum responds to the motions presented.

IL RELEVANT FACTS
Initially, it is important to note that defendant’s recitation of relevant facts is rather curtailed
as compared to that established by the Washington Court of Appeals, Division III, in its unreported
decision affirming defendant’s convictions herein. State v. Allen, No. 26978-7, slip. op. (Div 3.
Sept. 22, 2009). The Court of Appeals summarized the evidence as follows:

Karla Jones and Dewey Hudson Jr. went to Mr. Hudson's home at his suggestion
to retrieve her dog. She reached the porch on Mr. Hudson's home. Anthony Allen
then opened the door, grabbed Ms. Jones, and pulled her into the entryway. Mr.
Allen and another man then started punching her in the face. Mr. Hudson tried to

MEMORANDUM OPPOSING MOTION FOR
DNA TESTING PURSUANT TORCW 10.73.170 - 2
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intervene. Mr. Allen knocked him down, slapped him in the face with a butcher
knife, and hit him in the jaw with the butt of the butcher knife. Mr. Allen next
used the butcher knife to cut off Ms. Jones's hair while a woman was kicking Ms.
Jones in the side. Then Mr. Allen hit Ms. Jones in the back of the head with a
pistol, and the three assailants left Mr. Hudson's house. Mr. Hudson pleaded with
Ms. Jones not to call the police. But Ms. Jones got her dog, ran home, and called

police.

Officer Eugene Baldwin arrived at Ms. Jones's house less than 10 minutes after
she called 911. He noticed injuries to Ms. Jones's head and face. And Ms. Jones
told him that she and Mr. Hudson had been assaulted by Mr. Allen and another
man.

Officer Baldwin then went to Mr. Hudson's home. He found Mr. Hudson in the
living room, apparently unconscious, and noticed that his face was swollen and
bloody. Mr. Hudson first told the officer that nothing had happened but then later
reported that he and Ms. Jones had been assaulted. He told Officer Baldwin that
Mr. Alien hit him in the face and head with a handgun when he tried to stop Mr.
Allen from assaulting Ms. Jones. Officer Baldwin recovered a butcher knife from
the house.

The State charged Mr. Allen, in relevant part, with first degree kidnapping and
two counts of second degree assault for allegedly kidnapping and assaulting Ms.
Jones and for allegedly assaulting Mr. Hudson “with a deadly weapon, to-wit: a

handgun.” ...

et

f—

Mr. Hudson testified at trial. He did not remember talking to Officer Baldwin and
denied being assaulted by Mr. Allen. He said that his injuries resulted from trying
to get Ms. Jones out of his house.

In response to the State's questions about what Mr. Hudson had told him, Officer
Baldwin later testified:

I basically explained to [Mr. Hudson] how bad Karla had been beaten up, and that
seemed to trigger in [Mr. Hudson's] own mind how important it was to tell the
truth about what had happened, and so he began telling me mostly what had
occurred at his house.

He said that [Mr. Allen and another man] were beating up Karla real bad. He said
that he tried to get in the middie of it and stop them ... [and] that [Mr. Allen] had
hit him with a small caliber frame, small framed handgun that he had, and he said
he was hit several times, and he, also, lost consciousness.

Attached hereto as Appendix A.

MEMORANDUM OPPOSING MOTION FOR
DNA TESTING PURSUANT TORCW 10.73.170 - 3
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In opening statement, defense counsel conceded to the jury that defendant, with Uriah
Allen, physically intervened to break up the fight between Karla Jones and Wanda Phillips. The
Jjury was advised that the defendant’s theory of the case was that defendant participated in the
physical ejection of Ms. Jones from Mr. Hudson’s home, yet was not armed and did not
perpetrate the injuries to Ms. Jones or Mr. Hudson.

Defendant contends herein that if DNA results are obtained from the knife, the results
would necessarily tend to exculpate or inculpate defendant. Defendant contends that the DNA
results would significantly impact the body of evidence because Ms. Jones was the only witness
who placed a knife in defendant’s hands during the assault. However, the record before the jury
included the statement by Mr. Hudson to Officer Baldwin identifying the defendant as the one
who had the knife that Mr. Hudson wrestled it away from and that it was still laying there on the
floor of the crime scene. RP 205. This was direct evidence from Mr. Hudson properly offered
and admitted through Officer Baldwin. Additionally, any potential biological evidence that
might have existed on the handle of the knife was most likely either removed or contaminated
when the handle was processed for fingerprints. Accordingly, the record before the jury reflects
that any DNA analysis of the knife handle or blade would have been unnecessary, inconclusive,

or contaminated.

II. ANALYSIS
Initially, it is noteworthy that the amendment of RCW 10.73.170 was enacted in 2005,
defendant’s trial was completed in 2007 and he was sentenced in early 2008, yet defendant did not

file this motion seeking additionél DNA testing until another 4 years had passed. Nevertheless, the

MEMORANDUM OPPOSING MOTION FOR
DNA TESTING PURSUANT TO RCW 10.73.170 - 4
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defendant has failed to satisfy the threshold burden of proof to qualify for the requested post-
conviction DNA testing.

Under RCW 10.73.170, the defendént bears the burden of establishing that DNA evidence
would provide significant new information. If defendant satisfies that threshold burden, defendant
then must prove the DNA evidence would demonstrate his innocence on a more probable than not
basis. Here, defendant’s characterizations of the evidence before the jury focus on contending that
the only evidence tying defendant to the knife was Ms. Jones, yet Mr. Hudson ties defendant to both
the knife and a struggle for control thereof. Defendant contends that Mr. Hudson’s prior statements
to Officer Baldwin constituted impeachment elvidencc only, yet those statements were made while
he was still under the mfluence of the assault and hence, admissible as substantive evidence
pursuant to ER 803(a)(1) as present sense impressions and 803(a)(2) as excited utterances. The
record before the jury included that Mr, Hudson reiterated that he was assaulted at his residence by‘
several individuals who struck him with the butt of 2 gun when he was being treated by Dr.
Richardson at the hospital. Those statements were admissible pursuant to ER 803(a)(4) as made for
purposes of facilitating medical diagnosis and corresponding treatment.

Defendant’s arguments in support of this motion focus on distinguishing or reinterpreting
evidence that was already weighed by the jury in rendering its verdicts. Such is not the standard for
evaluating the validity of a post-conviction motion for DNA testing. The defendant must prove
DNA evidence will establish his actual innocence on a more probably than not basis. The intent of

the Legislature in amending RCW 10.73.170 was not to provide defendants with a post-conviction

vehicle to ne-lmgatethc facts already determined by the trier of fact. ¥ ~. - [ror ors e T
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A. DNA Evidence.

Defendant claims that there is reason to believe that the blade and handle of the knife has
sufficient biological deposits of evidence from which a DNA profile could be developed.
" Defendant contends that if defendant’s blood is found on the blade then it would prove that he was
the victim of the assault instead of Ms. Jones and Mr. Hudson. However, defendant specifically
testified that at no point in time was he involved with the knife or more than peripherally in contact
with Ms. Jones or Mr. Hudson. At no point in his testimony did defendant indicate that he was
sliced, stabbed, or in any manner injured to the extent that his blood should be expected to be on the
knife. Defendant contends that Dr. Penaskovic did not find any lacerations on Ms. Jones, yet the
record includes Officer Baldwin’s observations of bieeding on her head. RP 196. The bleeding on
Ms. Jones’ head was observed in the areas where the attackers used the knife to cut off chunks of
her hair. RP 196. Finélly, it is unlikely that there is any biological sample left on the handle of the
knife since none was observed by Forensic Scientist Dewey when she prepared the knife for latent
fingerprints. RP 205. Ms. Dewey testified that she carefully inspected the knife handle for trace
evidence such as hairs or fibers or substances that may need to be collected. RP 205. Defendant
has provided no evidence that either the red substance removed from the knife blade could provide
any significant evidence that would exculpate or inculpate defendant since defendant’s theory of the
case was that he never touched the knife, and was neither cut nor injured in any manner during the
incident because he barely touched anyone. Accordingly, post-conviction DNA testing of the red
substance cannot provide significant new evidence that would inculpate or exculpate defendant. In
addition, post-conviction DNA testing of the knife handle cannot provide significant new evidence

by the same analysis. Finally, Ms. Dewey found no significant trace evidence pﬁor to processing

MEMORANDUM OPPOSING MOTION FOR
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the handle for fingerprints, so it is even less likely that such evidence still exists on the handle after
it was processed for latent fingerprints.

Essentially, defendant is asking this Court to accept a shift in his trial defense theory based
upon the possibility‘that his DNA is found in the red substance or on the knife handle. Defendant is
asking this Court to resolve this motion by speculation, yet this is not significant new evidence,
rather, it would be a new defense theory.

B. Defendant Has Not Proved That DNA Testing Is Appropriate Pursuant

To The Provisions Of RCW 10.73.170.

Defendant contends that he is entitled to additional DNA testing of the red substance
recovered from the knife blade and the knife handle. Defendant claims that DNA testing of the
knife blade and handle would yield significant new information. Defendant postulates that the
DNA results from the knife might produce 2 profile that would identify the true perpetrator of the
assaults.

In Riofia, the Court noted that RCW 10.73.170 sets up a two-step procedure for the trial
court to determine whether the defendant has met the statutory burden of proof to qualify for post-
conviction DNA testing. First, the court must determine whether the defendant’s motion has
satisfied the procedural requirements for testing pursuant to the statute. /d. at 365. The Supreme
Court observed:

The...statute aliows DNA testing based on either advances in technology or the

potential to produce significant new information...Even before the 2005

amendment, RCW 10.73.170 provided a basis to request post-conviction DNA

testing where ‘significant new information’ was unavailable at trial due to inferior

technology...Thus, if ‘significant new information’...means anything, it means
something more than DNA evidence that could have been obtained at trial...Read as
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a whole, the statute provides a means for a convicted person to produce DNA

evidence that the original fact finder did not consider whether because of an adverse

court ruling, inferior technology, or the decision of the prosecutor and defense

counsel not to seek DNA testing prior to trial.
Id, 166 Wn. 2d at 365-366.

Here, defendant has not proved that the DNA evidence sought by this motion would prove
him more probably than not innocent of the crimes for which he stands convicted.'

As noted in Thompsc;n, the Supreme Court examined the requirements of RCW 10.73.170 in
the context of the sexual assault trials in Thompson and Gray, where there was only one possible
perpetrator due to the nature of the biological material. Both cases involved the situation where the
DNA evidence would provide definitive corroboration of the perpetrator. Hence, the Supreme
Court determined that those caées were distinguishable from its holding in State v. Riofia, supra,
where the focus of the DNA motion was an item that “may have been handled by other people prior
to the incident, making it possible that DNA could be left at the crime scene by someone other than
the shooter.” State v. Thompson, 173 Wn.2d at 874-875. Here, the focus of defendant’s DNA
motion is an item that most likely was handled by multiple people prior to the incident which would
make it less than a reliable vehicle for exculpatory or inculpatory evidence. The nature of the
subject item here brings this case more appropriately under the analysis of the Court in Stafe v.
Riofia, supre. | |

In Riofta, the Supreme Court held that if a motion satisfies the procedural requirements, the
Court must determine whether the motion satisfies “the substantive requirement of the statute.”

State v. Riofta, 166 Wn.2d at 367. The Supreme Court identified the second step as being

“onerous.” Id, at 367. The Supreme Court observed that RCW 10.73.170(3) provides:

MEMORANDUM OPPOSING MOTION FOR
DNA TESTING PURSUANT TO RCW 10.73.170 - 8
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The court shall grant a motion...under this section if such motion is in the form
required by subsection (2)...and the convicted person has shown the likelihood that
the DNA evidence would demonstrate innocence on a more probable than not basis.

Id at367.

Thereafter, the Supreme Court held that Mr. Riofta had not satisfied the substantive

requirements of the statute and hence did not qualify for the requested DNA testing. Specifically,

the Supreme Court concluded:

RCW 10.73.170 allows a convicted person to request DNA testing if he can show
the test results would provide new material information relevant to the perpetrator’s
identity. However, a trial court must grant the motion only when the petitioner has
‘shown the likelihood that the DNA evidence would demonstrate innocence on a
more probable than not basis.” RCW 10.73.170(3).

In this case, the trial court properly concluded Riofta failed to satisfy the statutory
standard, considering the strength of the eyewitness identification, the evidence of
motive, and the limited probative value of the DNA evidence sought.

Sy Tay
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Id, at 373 (Emphasis added).

Here, defendant asks this Court to conclude that the results of the requested DNA testing - ©

combined with all the other evidence produced during trial would make it more probable than not

that the defendant is actually innocent. If the requested testing produces results that are negative for . ~

—

the presence of defendant’s DNA, such would not necessarily constitute new significant evidence. 3(:

Such a result would not exculpate defendant since he would still be guilty if any of his accomplices -
were armed with, or used, the knife. A positive DNA result on the knife would not necessarily
constitute new significant evidence either since the presence of defendant’s DNA on the knife was
not a factor during the trial. Defendant argued to the jury that he did not commit the charged

crimes, yet the jury weighed the credibility of the evidence produced and returned verdicts of guilty
as charged.
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IV.  CONCLUSION

Defendant has failed to prove that the DNA testing sought by this motion would result in

any new significant material which, when combined with the existing body of evidence, would

make it more probable than not that the defendant is innocent. Accordingly, the State respectfully

requests that the defendant’s motion for DNA testing pursuant to RCW 10.73.170 be hereby denied.

Respectfully submitted this ﬁay of December, 2012.

STEVEN J. TUCKER
Prosecuting Attorney

E. Lfidsey #18272
Senior Deputy Pfosecuting Attorney
Attomeys for Plaintiff
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THOMAS R. FALLUUIST
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

~ IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON, )
Plaintiff, ) No. 07-1-03758-7
v. ) REPLY BRIEF
ANTHONY ALLEN, )

Defendant. )

The State's response basically boils down to an argument that the defendant must
prove what the DNA results will be before such a motion can be granted. This is simply not the
law. The State uses language such as the "defendant claims that there is reason to believe that
the blade and handie of the knife has sufficient biological deposits of evidence..." (emphasis in
original). Respondent's brief, p. 6. This is not merely a belief; there were swabs taken and
stored as evidence in this case. There definitely is biological evidence, collected solely for the
possibility of forensic testing, which exists. The State also claims there could be no other such

evidence found because a technician looked at the knife and did not see any trace evidence.

F-20



Respondent's brief, p. 6,7. Obviously, DNA is not visible to the naked eye. The fact that the
knife was handied means there is DNA present. The quéstion is whether enough of it can be
collected for an identification. The State speculates that there is not enough of a sampie.
However, the defendant does not have to prove that a DNA test will yield a successful result, or

what that particular resuit will be, despite the State's suggestion otherwise.

The State goes on to argue that any result of a DNA test on the knife would not present
significant new evidence because the presence of DNA on the knife was not a factor at trial.

Respondent's brief, p. 8. However, that begs the question because if the DNA testing had been

- done it would have been a factor at trial, either for the State or the defense. The reason a DNA

result would be significant is because it co‘uld establish who did or did not have the knife during

the commission of the crime.

The State argues tries to distinguish this case from Thompson and Gray by §tating that
the knife in the present case "likely was handled by muiltiple people prior to the incident”.
Respondent's brief, p. 8. It is pure speculation as to how many people ‘handled this knife', and in
fact, conflicts with the evidence at trial. The evidence was that only one person was holding
the knife, that person being the defendant. If the defendant is exciuded as being the person
holding the knife, then he is probably innocent of assaulting anyone with the knife. The State is
attempting to increase the burden on the defense beyond showing probable innocence, and
wants to force the defendant into retrying the case through this motion. That is far beyond
what the statute requires. The defendant does not have to establish that a jury would find him

innocent at this stage, merely that it is more probable than not that he is innocent. The State

-0



further argues that the DNA is irrelevant because even if it excluded the defendant as the
person using the knife, he could be found guilty as an accomplice. Again, the State is stretching
the statute to force the defendant to speculate abouf every possible verdict. The State's
witnesses at trial were not claiming that Mr. Allen was merely an accomplice; the testimony
was the Mr. Allen was the principal and was the only person armed with the knife. The State

may want to argue a new theory at trial, but that is not the proper subject of this motion.

The fact is that the trial testimony showed only one person was in possession of the
knife and used it to commit the assaults. If DNA excludes the defendant of possession the

knife, then that is sufficient to establish innocence on a more probable than not basis.

The defendant has met the procedural requirements of the statute. DNA results would
be significant new evidence because it would either corroborate or contradict the main
testimony at trial placing the knife solely in the hands of the defendant. A result that excludes
Mr. Allen as handling the knife would establish innocence on a more probable than not basis
because if the evidence was that only one person held the knife, and it was not Mr. Allen, then
somebody else is responsible, just as Mr. Allen has always claimed. The defendant asks the

Court to grant his motion and order DNA testing on the knife held as evidence in this case.

o~
Respectfully submitted this é —day of January, 2013.
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John/Stine, WSBA #26391
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MR. STINE: This is the State of Washington
v. Anthony L. hllen, Case No. 07-1-03758-7. John Stine
representing Mr. Allen, Mark Lindsey for the state, and
Mr. BRllen is appearing telephonically from Coyote Ridge.

THE COURT: Mr. Allen, you are on the phone?

THE DEFENDANT: Yes, I am.

THE COURT: And you can hear Mr., Stine?

THE DEFENDANT: Yes, ma'am.

THE COURT: Then counsel, let me identify
what I have received in this matter. T received the
defendant's motion for post conviction DNA testing
pursuant to RCW 10.73.170, and attached to that motion
and memorandum ¢0f authorities are 2 number of excerpts
from testiﬁony during the trial of the trial transcript.
I suppose I should, for the record, identify which ones
I have here. I have excerpts of closing argument from
both the defense and the state in this matter. Then I
have testimony from Detective Ferguson, testimony from
Dewey Hudson. These are excerpts, not the entire
testimony. Testimony of Karla Jones, agaln an excerpt.
Testimony from Officer Baidwin. Testimony from Dr.
Penaskovic,. I do not recall how he pronounced his name,
but he is the ER physician.

MR. STINE: Yes.

THE COURT: Then I have the state's




[

~-J

memorandum in opposition to the DNA testing under this
particular statute, and I have a copy of the unpublished
opinion that was issued by Division III ¢f the Court cf
Bppeals back -- it was filed back in September 22nd,
2008. and I presume a2 mandate then came out of that
decision, correct? It did not go any further.

MR. LINDSEY: Correct, your Honor.

THE COURT: Ana then I have the defendant's
reply brief. I believe I have all the materials
provided. Mr. Stine.

MR. STINE: Thank you, your Honcr. I
believe Mr. Rllen does meet the criteria to have a DNA
test done on nis case. I set ount the reguirements ol
the statuze in the brief, the motion has been sent to
the Office of Public Defense. I alsc believe he meets
the second reguirement in that DNA testing wopld prpvide
significant new information on the case. In this case
there was no DNAR test, so whatever the result was would
be new information fcr sure. And I believe it would
gua.ify as significant new information utnder the State
v. Thocmpson case. The definition ¢f that was 1f the
evidence would tend to either exculpate or inculpate the
defendant as the perpetrator. And my analysis of thsat
sorz of runs into the main issue of the case 0of whethex

that testimony would show that, on &z more probable tThan
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not baéis, he was innocent of the charges.

ind what we're talking about, in my ming, is
two things to be tested. There were swabs taken of a
red substance on the blade of the knife that people at

the trial referred to as blood, although there was never
égy indication if was actually blood. Not even a
presumptivé test was done on the substance, but it was
referred to as blooa through@ut the trial. But there
also coula be testing‘done on the other parts of the
knife, including the handle. And either one of those, I
think, depending on the result, could show that Mr.

Allen was innocent of the charges. &Ana I think it's

important to note that Mr. Zllen docesn't have to show

what the restult would be at this point, 3just tﬁét iﬁ

there was a result that was favorable to him, then‘that

could show that he was more probably than not innocent.
My first thought when I read through the

transcript was the testimony was pretty specific that

for Ms. Jones, that Mr. 2llen was the only person in

~a g

possession of the knife that she saw. And Mr. Hudson
had testified at trial that Mr. Rllen didn't do anything
at 211, and then was impeached with his prior statements
to the officer that Mr. Allen was involved in the f£ight.
But at the tr:ial, the main testimony was from Ms. Jones

stating Mr. Allen was the only one in possession of the

%4
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If a DNE test is now done o2n zThe handle of

the knife, and even 1f there's a mixture of DNA on zthe

ot

knife - the labs are getting pretty good at being able

to sorT That outr and the various contributors - Mr.

Lillen could be excliuded as a contributor tTo the DNA on

~he handle, which would boister his cleim Thet he didn':
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have the knife in his possession at all, a
cmebody else holding the krnife committing the acts that

Ms. Jcres testified to.

+3

h £ That I think Mr. Aller had talked

1)
'O
(V)]
a}

is having the red

v
[

about more with his counsel at tTri

~

stify -- or tested. An

csuketance te d 1f that actually
did come back as blood, and in fact came back as Mr.

BR__er's blood, that would bolster his testimony that he
weas Just tryving to sreak things up and that somebody

f=
=

p-2

se was wielding zhe knife during the incident. ”t
appeared ZIZrom zhe zrial Ttranscript, and I'm sure the
court hasvat'ieast some memory ¢ this triel, it sounded
_ike 1%t was quize a fracas, there were several other
people involved, at east Two other co-defendants. Sc¢
there's at least scme possibility tha:z somebody else
~here was using the knife if, in fact, Mr. Allen 1is
excluded as a contributor tc DNA on the handle. I <think

evervbody recognizes that 1f somebody is wielding &

-
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knife, and in a melee like this, then other people can
be injured other than the intended victim. That was, I
think, Mr. Allen's thrust at trail.

It eppeared from the transcript that there

—

had been an ongoing disagreement between him and trial

counsel during the course of what evidence to present or

“;;Q to present it. I wasn't here, so I can only
speculate how much of that went on. But it appgared
that there was some dispute about what Mr. Allen wanted
to present to the jury versus his trial attorney.

- But I think, 1f a DNA test is done and the
result 1s favorable o Mr. Rllen, and either the result

from showing it's his blood on the knife or exc

T4
JuadLln

)

him as a contributor to the DNA on the handlé, that
bolsters his testimony of being more of a-bystander;
tr&ing to break it up. But to . me, more importantly, it
directly contradicts the state's main witness, Ms,
Jones, saying Mr. Rllen was the only one wielding the
kﬂ;;e during all of this. If the DNA came back
excluding him as & handler of the knife, from the
transcript, that didn't leave much evidence that he was
actually the attacker.

If the DNA comes back showing that it was
his blood on the blaqe, again that would seem to refute

Ms. Jones's suggestion that he was holding it and using

% L
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it to assautlt other people. Under her testiimony, she
wot>dn't heve any way Qf exploiting Mr. 2Zllen's plood on
the blade. So I think a favorable result would
establish his Innocence on a more probable than not
basis. And eagain, that's the burdern he has tc meet. He
doesn't have to prove innocence clear and convincingly
or beyond & reasonable doubt, just that it's probable
that he's innocent.

And assume we could ﬁrobably at leas:
venture & guess, with all'of these people saying all
kindas of differert stories before trial and at trial, if
scientific DNA evidence were- introduced into that, it
seems thaw would probably be the evidence that would be
more compelling to most ju;ies than having all of these

peopie with the conflicting statements that were

5

Fresented zt trial.

¢

So I would &ask the court to fird that he has
met his burden under 10.73.127C. I know the state é:qued
things like it wouldn't necessarily.prove he's innocent
because he could be convicted as an accomplice, thingé
a;ong those lines. 3But fZrom my reading oZ the’
transcript, that wasn't anybody's thecry &t the trzil.
It was that nhe was wilelding the knife anc he committec

these assaults.

If there was a new tTria., I guess the state

el
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would be free to argue accomplice liability at that
point. But I don't think, at this stage, Mr. Allen has
to refute_all possible arguments that could come in
retrizi. He just has to show a result in his favor
would probably show that he was innocent. I think he
meets that burden.

Does the court have any guestions?

THE COURT: No I don't, Mr. Stine. Well,
let me ask you this. I assume you read the unpublished
opinion.

MR. STINE: Yes,

THE COURT: Really the thfust cf that
opinion was ineffective assistance of counsel. 2And yet
not one word, not one word in that opinion, refers to
this knife. I find that extremely interesting.

MF. STINE: I think it's indicative of the
conflict between Mr. ARllen and his trial counsel
throughout the entire thing( from what I could tell. He
wanzted to pursue a certein defense. He had wanted DNA
testing done and his counsel didn't want to do that, and
just wenz with the theory that everybody's gonﬁa come in
and say something different so the jurv's not gonnea
believe anvbody and acguit you. Which isn't necessarily
a bad strategy, per se, but It didn't work in this case.

And I think having a DNA result before you made that

T
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decision might

have worked out bette

r.

THE COURT: And I de¢ not disagree. But I
guess the guery 1is that this -- 1t seemed to me, this
was a viable appellate issue under ineffective
assistance of counsel and it was not ever raised.

THEZ DEFENDANT: I can answer that.

THE COURT: No. I am not positing my
guestion to you, Mr. Allen.

MR. STINE: I'm not sure who did. I think
it might have been Mr. Bugby, Mr. Richter that handied
the appea’. I don't know. &And I don't know why they
didn't bring it up. It seemed i1ike there was a lot of
other things thev brought up and that may have been lost
in the shuffle -0of other things. With the testimony from
the officer repeating what Mr. Hudson told them, that

was the big thi

should have

ng that Jjumped ou:t at

regarding that. Buz it appeared the
other issues. I don't know why they
this.

THE COURT: I noted that
it. I thought that was -- tThat's an
Wnhether that has any bearing or not
but i%t's an interesting fact. Mr. L

MR. LINDSEY: First of a

me,

been some objection and instruction given

Yy brought up _ots
didn't bring up
when I was reading

interesting fact.

is another matter,
indsey.
1l with respect to

%4
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now Thompson =-- the Supreme Court's decision in Thompson
plays into this particular case, it's important to
recognize that when Supreme Court was decidigg and
resolving the issues in Thompson, there was only one
possible -- in each of those two cases, there was only
one possible perpetrator, one possible source for the
DNA that was sought to be tested. That's not so the
case here. Hence, as the state argued in its brieZ,
this case would come more under the analysis of Riofta
than it would under Thompson, because in Riofte you had
multiple --

THE COURT: That is the hat, right?

MR. LINDSEY: Correct.

THE COURT: I have had occasion to read all
these cases.

MR. LINDSEY: Right.

THE COURT: But before I go too far along,
and it seems to me correct me if I am wrong, it seems
the knife we are talking about is a kitchen knife, a
butcher knife.

MPR. LINDSEY: Yes.

THE COURT: Something that you could go into
somebody's kitchen and gef it from their drawers, as
oppcsed to a2 knife somebody carries on theilr person.

MR. LINDSEY: Correcrt. And that's part of

- WO
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our theory

¢ "I mey h
~he knife o
wcoculd
myself." W
and it 1is c
Testimony.

this case o
~hazt

Type ©

specific.

opportunity.

evidence in

be -- would

innocent cf

they would more probably than not.

geing past
justice are
saying that

the body of

which include the results of the DNE test,

nhave proved I was

is you have a situation where now the

here,

¢ the ccocurt are basically bringing additional

ssible factors into this, something the jury

eard. Now we're going to basically switch

cf the case from "I never touched the knife"

ave touched the knife or I probably :touched

r -, could have touched the knife, and that

innocent because I was defending

ell, that 1s a completely cifferent

o

Theory,

cel si ] rd ¥ The
ompletel outside the record and =th

And it Iis the evidence that the jury decided
n.

And the statute simply does not ellow for

f a circumstance. The statute is very

It provides an opportunit but it's a narrow

Y.,
It says that 1f you had this additiona-
light of the existing record, would you

perscn be mcre probably than not

crime. Not that they coulg, but tThat

And actually, we're

“he 50/50 at the point. The sceles of

not egual at that point in time.

he's not guilz:v. That the inclusion with
evidence as 1t existed before zha:z Jury,

the DNA test

1
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would basically turn it to a not guilty. That's the
statute. That's what the statute says. That's what The
narrow reguirement is. |

THE COURT: I do not disagree with you. Are
you -- just as a theoretical matter. If you could test
on the handle, which you have raised as to whether or
not that is even possible, Just assuming for the moment
it was possible and it came back excluding the
defendant, do you think that would be relevant?

MR. LINDSEY: It would be relevant. But the
problem with that type of a circumstance is, all it does
is say "well, that's a theory that already exis+ted
before the jury." That 1is a theory.that was already
premised or proffered to the jury, and the jury said --

based upon the circumstances, they weilighed the

credibility of that theory anc found it lacking. So
we've already tried that case. We've already tried that
case to the jury. So if his DNAR is not on the -- no:t on

“he knife, we haven't really changed the body of
evidence at all. If it isn't on the knife, we haven't
really changed the. body o0f evidence at all, it remains
the same. The situation with respect to the knife
basically 1is almostva non-starter because what we're
asking -- what Mr. Alien is asking, is basically for the

court to allow him to slightly Shift his theory.
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Well, that's not what the statute allows
for. The statute was passed In 2005 for a very genuine

and gcod reason. And I think that's exactly what the
1

Supreme Court was talking about in Riofta, and precisely

£

what they -- why they went further in Thompson and said

<
-

th

you have this situation, we have cne perpetrator, we
B e ==
have only one -- in Thompson we have only one possible
source of the vagineal/seminzl fluids, only one, so test
it. And in that circumstance, I'm not sure Zf the trial
court denied it, but they just didn't test it. And the

Supreme Ccurt says no, no, nc, this is exactly what this

is for. But in Riofra, you remember, they backed off of

vy

that and said thet you're gonna have to do a little bixt

4l

more here tc p

e
O

v

o

~he DNAR is somencw gcing to shift the
- 7

burden and make this & not guilty &s opposed to a

1

lty. Because, after all, in order tc actually get to

Ve

gu

[A)]

guilty convictiorn, the jury has to find tThe elements
0of the offense beyond 2 reasonable doubt.

And so this isn't just & little bit of
evidence, this is a significant amount c¢f evidence theat
the DNAR testing 1is going to provide that is goling it
overcome that proof bey&nd & reasonable doubt. I zhink
that's exactly the reason why the legislature was very
careful in how it crafted this, and that the Supreme

Court has been very circumspect in how they've

B-\2
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‘"guilty. And based upon the representation, I don't

are to either exclude his DNA or to include it. Neither
one of which changes the basic theory of the case. Not
for the one that was presented to the jury. But it

looking and visually examining the knife and not seeing

interpreted it so that they don't -—'and they've come
out and said loock, this is not for purposes of a new,
direct appeal for retrying a case.

This, is simply to look at woulQd this change
a guilty 6f beyond a reasonable doubt finding to_a_not
believe the state respectfiully requests or submitgwggat
Mr. Bllen simply hasn't met threshocld to gualify under

the statute because the possible results of the DNA test

would present a different tTheory of the case if he's

gonna switch from the fact that "I never touched it" to

" =

of course I touched it, I was defending myself.”
Sc aside from 'the possibility that there's

simply, based upon the forensic -- the forensics,

any sort of circumstance, and understanding, of course,

DNE can be absolutely microscopic, but you still have to

have something there. There's not even a significan:
likelihood that there is a sufficient biolégibaivégggie
to even test. - . . T e
THE COURT: I saw there was a citation to
the record in that, but I wanted to see. And I did not

-4
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see the actusal. Cid somebody ask the forensic -- what
was her name, Jody...

MR. LINDSZY: Dewey;

THE COURT: Did they ask her specifica_ly
whether or not they could test anything on that? Did
people.even examine her about that directly? I could
pot te.l Irom the citation.

MR. LINDSZY: Ms. Dewey was ca.led for
purposes c¢f discussing the test fZor -- exemination for
_atent fingerprints. |

THE COURT: Fingerprints:

MR. L;NDSBY: And she indicated that as part
of the process, that she visually examined the kniZe and
didn't see any traces of substances oh it Z have the
transcript.

THE COURT: What I'm referring tc is the
representation that because the knifé.was tested for
fingerprints, phat that would, more likely than not, at
least, 6bliterate anything-in the area where the
fingerprint dust was. Tﬂat is what I gatheréd from what
you were saving. And did she say that? Or cid anybody
aék her that or did anybody even talk about DN%?

THE DEFENDANT: Neo.

MR. LINDSEY: Wel)l, I'X1l let Mr. Stine

respond and Z'l1l look for that.

B\
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THE COURT: I read from the paraphrasing
that maybe somebody inguired, and she concluded anc said

if I dust for fingerprints, I am going to eliminate any

DNA. Which, by the way, that kind of tes=zimony I have

heard in another <trial that says that. Buzt my guestion
is, did anybody ask her. Which, <f course, would then
bring up the issue of why there was no DNA testing. So

my sense is I kind of doubt that anybody asked her that
guestion.

MR. LINDSEY: I'll read through it.

MR. STINE: I don't recall seeing it. I'm
sure Mr. Lindsey will find it there.

THE COURT: Then it raises the DNA issue in
front of the Jjury.

MR. STINE: Right. I think her testimony
was just that sle had taken‘swabs‘cf,thg red substance.

| THE COURT: She dusted for fiﬁgerprints on
the handle.

MR. STINE: Right. Now, Mr. Allen is noz:
nowvsaying that he touched the knife, that he touched it
because he was defending himself. He's saying hé cign't
have the knife, and the DNE test would prove that; it
would- either exclude him from being the person hanging
onto it by the handle, as Ms. Jones testified to. And

if the recd substance does, in fact, turn out to be his

> ————
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blood, then the argument would be somebody else was

holding the knife; and he was injured from>them holding

it, not that he was holing the knife and somehow injured
. .

And in regards to the Thompson; I believe

there was one other case tha:t involwved...

THE COURT: Rape.

MR. STINE: The rape case with the one
possible perpetrator. If the woman had said she'd beer
raped by two people, it still wouldn't have changed the
outcome of the case. The test still could have excluded
Mr. Thompson as one oI the two people who had been :he
perpetrator in that caée. So I don't think it's
necessarily limited to cases where there's only!;ne

possible suspect. There could have been ten people who

hac raped her, but the tests still could exciude Mr.

‘"Thompson as one of those ten people.

And similarly in this case, there may have
been more than one person handling the knife, buz thé
trial testimony was that only one person was holding the
knife, and that only one person was Mr. Allen. 8So I
think even under the facts of Thompsorn, tha: test would
still be allowable under the statute. But even 1if a

couple different people had been holding the knife, =

still think & test could exclude Mr. Allen as being one

G-
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_report of proceedings page Z255. She talks about her

of those two or three pecple holdingvthe knife, So I
s£ill think he could get & result excluding him from
handlihg th knife, which, as I said, would directly
contradict the state's main evidence at trial that he
was the knife wielding assailant in this.

So I still think he's entitled toc a test
becauselé good result would show more probable than not
that he's innocent. Again whether he would evern -- i1f a
test is dcone, whether he could even get a result and
what that result would be, he doésn’t have to be
establish. He has to show 1f there 1is DNA re;overed,
and the result's favorabkly, it shows innocence more
probably than not and I think he meets that.

THE COURT: Thank you, counsel. Did you
find anything in the record?

MR. LINDSEY: I did, your Hono;, and

I'11...the examination of Ms. Dewey basically starts on

background, etc., and then they start talking about the
knife itself. She 'indicates that she exaﬁined the
kitchen knife. That when she -- then counsel asked what
exactly did you do in processing that knife,

"When I pfocessed this knife, I processed
with Super Glue," is what she says, "followed by black

powders., And ther I processed it with yellow dye stain

6
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“het excites or i1s best visibly seen at 450 nanometers

s

ith vellow goggles wiz a.forensié light source."

Question: "Pricr tTo doing any applications
to see if you could 1:ift any prints on the knife, did
you observe any substances on the knife itself?"

Answer: "Yes. Before processing the knife,

I prhotographed the item with and without a scale. There
was & red substance on both sides of the knife of the
blade by the hilt. I obtained two samples, one Irom
each side, of the red substance. I did not take a
control samplé due to the fact that it was going to be
‘processed for fingerprints.™

Ancd they handed Ms. Dewey the knife, =z

ked

n

her to look at the phoﬁographs she took, and then asked
if those were -- asked if they were accurate. Those
were admitted. At that point in time, they asked Ms.
Dewey to examine the knife here in the courtroom. And
she -- in the process of doing so, she indicated thét
she recognized the knife. Affer removing the knife, she
noted that -- The residues that she had referred to
previously that still were there. Specifically the
powders that nhad been applied to the blade of the knife
to try and lift a print. That was & guestion. And she
said ves --

THE COURT: To the blade?

%
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MR. LINDSEY: To the blade.

Question: "Sc those are powders 'that you
applied to the blade of the knife to try to lift a
print; correct?" '

Ms. Dewey: "Yes. There's black powders
which I referred to that I used earlier, and there's
also evidence of the yellow dye $tain." |

"Did you alsc try to check the handle of the

knife?"

"Yes, I processed the knife in its

"Were you able to lift any latent
fingerprints from the knife?"

"No, I was not. Was not able to l1ift any
latent Zfingerprints, ncr was I able to photograph any
fluorescing fingerprints off the knife."”

Question: "With respect to the section of
the knife where you iﬁdicated there was & red substance,
could you indicate where that substance on the knife was
located?"

Ms. Dewey responded: "There was red
substance in the area of the knife, this area," meaning
she showed it to the -- pointed it out to thé jury.
"BLiso on this same aree on the opposite side of the

knife, *the end the blade towards the hilt."

7
o
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Question: "What happened to the red
substance that was on the knife?"

Answer: "I collected it."”

She took a sterile swab, épplied Jjust a
little'bit of water to that swab to get the substance to
adhere to it, and then they placed it in a sterile box
and taped it up. I believe on cross-examination,

counsel went into further discussions about trace

evidence and asked, "Why would that be called trace
evidence?" Because Ms. Dewey had indicated that she did
a visual examinaztion. And The response was, "Latent

fingerprints are guite specific because it has to do
with the impressiond that we leave behind. Trace
evidence refers tc ary of the other evidence that can be:
collected and tested; hairs, fibers, substances.
Anything that gets sent off To be tested.”

Question: "Now as far as fingerprints on
the grip of the knife, is‘there sometning about that
that would make it less likely prinis would be there?"

Ms. Dewey: "On this particular knife, as
with all knives, the best surface 1s the blade. 1In the
normal handling of the knife, individuals don'<
tvpically handle the blade because it's sharp. This

handle is a wooden handle, it has wood grain in iz. It

t-

also has a lacguer finish. t allows 1t to be a better

B-2)
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surface for latent prints. However, because of the wood

grain i1s also ~-- and the texture and the background tha
could interfere with the ridges being left behind."

Question: "Can you tell if the handle had
been wiped?"”

Answer: "Sometimes you can. Many times on
this sur%ace or a countertop, let's say, once you apply
the fingerprint powders to the éurface, you can see
spotting, water spotting, or something that someone has
cleaned It with a chemical and used a rag, you can see
the smearing of the cleaner itself. I do.not recall
that I noticed any of that in processing this item.”

She was asked about tThe condition knife --

THE COURT: What I am really looking for is
whether or not she was asked eithe; whether there was
any processing of 6NA from the handle of the knife, or
she responded to some guestion that becauée the
finéerprint péwder was on the handle, you wouldn't be
able to pick up any other items of DNA off the handle.
Did she ever make that kind of.statement?

' MR. "LINDSEY: ©No. That's not what she
related here, no.

THE COURT: That seemed Tto me to be the
implication ©f what I was seeing, was, somehow or

another, another reason is because we couldn't test the
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handle 1s because she coulan't cet anything. A&And zs
say, 1've heard thet myself 1in other cases. But this
isn't what I've heard in other cases, this 1s what this

record reflects. I take it that thet guesticn just weas

no:t posed to her. Essentlially when you're':aking
fingerprints, you run the risk of destroying DNA.

MR. LINDSZY: In response to a guesticn
about some+hing similar <o thaz, this is Ms. Dewey's
response.

The guestion is: "Would your inguiry or
curicsity be in a case that with a serious one
supposedly,” and they‘re referring to the red substance.

THE COURT: Is that the state or the B
defense? '

MR. LINDSEY: This 1is the defense. This Zs

cross-examination.

THE COURT: Okay.

MR. LINDSEY: The answer: "Sometimes. Not
very ofter, no. If we ingquire about i%t, sometimes we
are known about iz. But tThose are released To the

ective and then taken to the facility that does =the

ct

de
testing, which is not our office.”
S¢ she's referring to whether --
TEE COURT: Goes on tToc DNA testing.

MR. LINDSEY: Right. She basically doesn't

T2
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do that. Okay. That's, again, with the same sort of
guestion.

"Sometimes, most often, i1f we are made aware
of the outcome of the swabs, it's mostly due with the
handling of the item itself. Sometimes if there is
going to be both things done, DNA and printing, if-there
is a red substance on the item and it possibly might be
blood, and there may be both fingérprints needed to be
processed and it needs to be sent off for DNA, then
there has to be a communication in conjuncture of that,
which is more important in how to handle the item so
that both of those things can be done without obscuring
either one or the other. But outside of that, we really
aren't kept abreast of the information about DNA unless
we inquire."

THE COURT: So the implication being that
somebody has to tell you they want you tg do both. |

“MR. LINDSEY: Right. -

THE COURT: She's saying that did not occur.

MR, LINDSEY: Cor;ect. That is my
interpretation. |

THE COURT; I do not have any independent
recollection of the testimony.

| Counsel, I am golng to cogitate over this.

.

I do not like to just sit here and do my usual oreal

- 24
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orinion. ©Because I had another one of these, a lizttle
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bit mere complex n this one, and I weant tc think

about it. There
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I need to wecrk through
a little bit here.

I am.very familiar with the case law, thouch
there is nct much of it. And there are really only a

few key cases in this whole area. As 1 say, I have scme

h

reccllections of this case. I have some specific
reccllections cf Mr. Hudson's situation, his reluctance

to testify, and all the things they went tThrocugh wit!

regard to that. I have some reccllection, but not &

th

lect. &nd ¢f course this 1s not really about what
happrened at trial particularly, since this issue wasn't
litigated at trial. &nd as I say, it is kind of -
interesting it was not litigated in the ineffective
assistance of counse.’, either.'

Be that as 1%t may, counsel, I hcpefully
weculd like <o get scmething out next week. I say tThat
beczuse then I am coing on vacatlion the next week. 3ut
I cannoct guarantee it because I am in a trla. that we
are weorkinc hard to get done. I will see what I can dc.

If not, I have to attend t¢ it when I get back in

MRK. LINDSEY: Wotld the court

ot
4
=
[{Y
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THE COCURT: Sure. The trial transcript?
You have your own, haven'f you?

MR. STINE: Yes.

MR. LINDSEY: IZ I may approach? your Honor.

THE COURT: Nobody ever gives me the trial
transcript unless I need ixt. So then, with that we will
cilose it up. I will get back with you with a written
opinion. Hopefully next week, but do not take that to
the bank. I will try to do it, but we will see how much
I can get done on Monday because that is really the only
time I have to do anything.

Thank you very much, Mr., Allen, Zor being
with us. And Mr. Stine will send you a copy of my
written opinion.

THE DEFENDANT: Would you like to know why
this wasn't brought up on my direct appeal?

THE COURT: No. It is just more of a
factocid at this point. You can talk to your lawyer
about it. But no fair talking to me without talking to
your i;wyer,"GEE can tell the state what you are going
to say. Okay?

THE DEFENDANT: Okay.

THE COURT: Thank you.

THE‘DEFENDANT: Thank you.

THE COURT: Bye-byve.
({In Recess.)
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ORIGINAL FILED

" APR 09 2013

OMAS R. FALLQUIST
SIISKAN COUNTY CLERK

SUPERIOR COURT OF WASHINGTON
FOR SPOKANE COUNTY
NO. 2007-01-03758-7
STATE OF WASHINGTON,
ORDER RE: MOTION FOR
Plaintiff, POST-CONVICTION DNA
TESTING PURSUANT TO RCW -
Vl. 10:’3‘170
ANTHONY LAMAR ALLEN,
Defendant.
1. BASIS FOR MOTION

The defendant filed a Motion for Post-Conviction DNA Testing Putsuant to RCW
10.73.170 on November 29, 2012. In the motion defendant asks the court to order DNA testing
of a butchet knife and the swabs taken from the blade of the knife, Thereafter, the court received

the following pieadings:

o Memorandum in Opposition to Motion for DNA Testing Under RCW 10.73.170
o Reply Brief :

Judgs Katltleend, O'Conner
C/_ \ Spokao County Superior Caurt
1116 W. Broadwey
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The court also received a-copy of the tr&tscfipt of the tiial that commenced Decombar 17,2007,
Oral argument on the motion took place on January 18, 2013,
II. SUMMARY OF FACTS

The defendant was convioted of kidnapping and two counts of sssault with a deadly
weapon. The victims were Ms. Karla Jonos and Mr. Dewey Hudson. Both victims had known
the defendant, Mr.‘ Anthony L. Allen, for many years. Ms. Jones indicated at least 20 yeats, RP
145. Ms. Jones testified that Mr. Allen assaulted her, Mr. Hudson initially identified the
defendant as his agsailant to Officer Baldwin at the time the incident oconrred. Howsver, when
M, Hudson testified at trial he disavowed his prior identification of the defendant and claimed
he was never assaulted. The state called Officer Bugene Baldwin in response to Mr. Hudsan’s
trial testimony. |

In its unpublished opinion, Division IIT of the Court of Appeals identified the following

In responss to the State’s questions about what Mr, Hudson had told
him, Officer Baldwin Iater testified:

I basically explained to [Mr. Hudson] how bad Karia had been
beaten up, and that seemed to trigger in [Mr, Hudson’s] own
mind how important it was to tell the truth about what had
happened, and 8o he began telling me mostly what had
occurred at his house.

He said that [Mr. Allen and another man] were beating up Karla
real bad. He said that he tried to get in the middle of it and stop
them . . . [and] that [Mr. Allen] had hit him with a small calibor
framed handgun that he had, and he said he was hit several fimes,
and he, also, lost consciousness,

State v Allen, No. 26978-7-111, (2009), RP (Dec.18, 2007) at 202-04,
A butcher knife was found at the scens and two swabs were taken but DNA testing was

Judge Xathleon M. O*Connor
C/-- 'L Spokane Covaly Supesior Conrt

16 W. Brosdway
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1 exculpatory results would, in combination with the othar evidence, raisc reasonable probability

11€2009).

2.
absence of defendant's DNA and/or the presence of another person’s DNA and/or the presence

26 )1 The evidence in the case is that the defendant knew both victims for many years. Both victims

not done on either the knife or the swabs.
HL ANALYSIS

'RCW 10.73.170 has both procedural and substantive requirements. The defendant has
met the procedural burden bf RCW 10.73.170(2)(a)(iii) because the requested DNA testing will
produce significant new information as DNA testing was niot done prior to trial.

The dispute is whether or not tl;e defendant has met the substentive requirements of the

statute, specifically 10,73,170(3) *The court shall grant a motion ... if...the convicted person
has shown the likelihood that the DNA evidence would demonstrate innocence on & more

probable than not basis.”
“The statute requires a trial court to grant a motion for post-conviotion testing when

the petitioner was not the perpetrator.” State v. Riofla, 166 Wh. 2d, 358, 367, 368, 467,472

The defendant alleges that the presence of his blood on the knife would domonstrate that
he was not the assailant. Specifically, “if the ted substance is determined to be the defendant’s
blood and/or hi§ DNA is not present-on the handie of the knife, that result bolsters is testimony™.

The potential rosults in the instant case are similar to those discussed in Rigfla. The

of the defendant’s blood on the knife are likely to demonsirate his innocence on a more probable

-than not basis.

inittally identified him as the assailant and Ms. Jones also identified him at trial. Mr. Hudson did
not identlfy the defendant as the assailant at trial; howover, the jury heard testimony from Officer]

Baldwin that Mr. Hudson had identified the defendant as the

JudgeKathleen'™. O°Connor
anc Caunly Saperior Cant

..3 S A6 W. proud
N 1116 W. Broadway

Spokens, WA 99260
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assailant at the time of the initial investigation. The butcher knife came from Mr. Hudson's
kitchen and could have been used by many persons, including the defendant, in the past, There
is no evidence of the presence of blood of the defendant in the record. There is no testimony that

1} he was stabbed or nicked. There is testimony that Ms. Jones had blood an her head where he

hair was cut. RP 195-196
The fact that the presence or absence of the defendant’s DNA on the knife may bolster

the defendant’s testimony is not sufficient to meet the statutory standard of “innocence on a mare

|| probable than not basis” of RCW 10.73.170. Considering all the evidence in the case the

defendant’s motion for post-conviction DNA testing is denied.

{1 Dated: April 9,2013.

Kathleen M, O’Comnor
Superior Court Judge

JSudge Katitieen M. O'Connor
» County Supetior Court

-4 C- bl ' 1116 V. Broadwey
Spokans, WA 99260
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COPY

ORIGINAL FILED
APR 10 2013

. THOMAS R. FALLQUIST
SPOKANE COUNTY CLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON, )
) No. 07-1-03758-7
Plaintiff, ) ‘
)
vs. )
) ORDER DENYING DEFENDANT'S MOTION
ANTHONY LAMAR ALLEN, ) FOR'POST-CONVICTION DNATESTING
)
Defendant. )
)

. BASIS

The defendant moved the Court for an order to have post-conviction DNA testing
conducted on a knife and swabs taken from that knife. The motion was made pursuant to RCW

10.73.170.

Il. FINDING
The Court finds there is not good cause to grant the motion. The Court's findings are set

forth in its attached written ruling, and are incorporated into this order by reference.

ORDER DENYING MOTION FOR POST-CONVICTION PAGE 1 0f2
DNATESTING (ORIND)

c-S
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fli. ORDER
The defendant’s motion for post-conviction DNA testing under RCW 10.73.170 is denied.

o .
Done in open court this /7 _ day of M ,2013.

7 _

JUDGE
Presented by:ﬂvuw,ﬂd/%u-—j Approved as to fom:
Deputy Prosecuting Attorney %@{gt‘ Defendant 23,

ORDER DENYING MOTION FOR POST-CONVICTION PAGE 2 01 2
DNA TESTING (ORIND)
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